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APPELLANTS' STATEMENT OF QUESTIONS PRESENTED 

The questions presented are whether: (1) Does a wife’s 
prior suit for limited divorce, maintenance and adjudica¬ 
tion of property rights, in which a separation and prop¬ 
erty settlement agreement is pleaded, which is dismissed 
for want of prosecution, preclude her, under the doctrine 
of res judicata, from enforcing the same agreement in a 
second suit? (2) Is it an abuse of discretion for the Chan¬ 
cellor to grant specific performance of a separation agree¬ 
ment, executed nine months after the marriage, where the 
claimant, with full knowledge of her rights and opportun¬ 
ity effectively to assert them, nevertheless wilfully delays 
for six years and repudiates her reciprocal obligations dur¬ 
ing which time the property has become greatly enhanced 
in value and the interests of an innocent third person have 
intervened? (3) Is there any legal basis, or substantial 
evidence, in the record to support the judgment awarding 
to the wife the rental value of the real estate for seven 
years, or to support the court’s refusal to permit the hus¬ 
band to set off all his expenditures on the real estate? 
(4) Where the wife is employed and the husband is in¬ 
digent, and the wife has been given the husband’s real 
estate by specific enforcement of a separation agreement 
which waived all other claims against him, is it an abuse of 
discretion for the Court to award the wife $1,000.00 coun¬ 
sel fees? (5) Are the conclusions of law and findings of 
fact adequate, do they support the judgment, and are they 
supported by substantial evidence? (6) Should the Chan¬ 
cellor grant compensation for expenditures and a lien as 
security to a bona fide possessor of real estate who, believ¬ 
ing herself validly married to her husband and that he had 
no other heirs, believing she had acquired a dower interest 
and a permanent roof over her head, substantially im¬ 
proves, preserves and protects the real estate, when the 
equitable owner who has deliberately sat by for six years 
seeks the aid of equity to perfect her title. 
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1. A dismissal for want of prosecution operates as an 

adjudication upon the merits and is res judicata as 
to anything litigated or which might have been liti¬ 
gated by reasonable diligence where the claims are 
the same, or as to anything actually litigated where 
the claims are different .8-10 

2. Specific performance of an agreement cannot be 

granted where the claimant, having knowledge of i 
her rights, opportunity to assert them, notice that 
the other party repudiated the claim, wilfully de¬ 
lays for six years before litigating the express 
claim, during which time the other party has great¬ 
ly enhanced the value of the property and the in¬ 
terests of an innocent third person have inter¬ 
vened .10-14 

3. Before a party can obtain an accounting for rents 

or a recovery for occupation there must be a duty 
to account which duty can be waived by acquies¬ 
cence or the right to recover lost by laches, and the ; 
right to recover is subject to set-off for all reasona¬ 
ble expenditures made in good faith.15-16 

4. In allowing a counsel fee to a wife suing for di¬ 

vorce and maintenance, the court is bound by equi¬ 
table considerations .16-17 

5. Where the conclusions of law are not supported by 
special findings of ultimate fact and the findings of 
fact are not supported by substantial evidence or 
are contrary to the undisputed evidence or the con- 
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elusions of law are contrary to the only reasonable 
inferences to be drawn from the ultimate findings 
made, the judgment cannot stand.18-20 

6. Where a person claims equitable title to property 
but with knowledge of her rights and opportunity 
to enforce them voluntarily elects to sit silently by 
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or will grant a lien to the third person for her ex¬ 
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United States Court o! Appeals 

For the District of Columbia Circuit. 


No. 11767 


WELDON H. HOLCOMB and ANNA C. HOLCOMB, 

Appellants, 

v. 

JULIA STRATTON HOLCOMB, Appellee . 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court to entertain the appeal is 
found in the Act of June 25, 1948, c. 646, 62 Stat. 929, 28 
U. S. C. A. § 1291. Jurisdiction below was invoked under 
Code, 1951, § 11-306, by a complaint for specific perform¬ 
ance of a separation and property settlement agreement, 
an answer thereto, (JA. 2-5) and, under Rule 24, Fed. R. 
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Civ. Pro., by the intervention of Anna C. Holcomb, as co¬ 
defendant. 


STATEMENT OF THE CASE 

On February 21, 1951, plaintiff Julia Stratton Holcomb 
sued defendant Weldon H. Holcomb, 1 her husband, for spe¬ 
cific performance of a separation and property settlement 
agreement executed six years previously involving a parcel 
of real estate known as Lot 214 in Square 5176, improved 
by premises 5079 Sheriff Road, Northeast, in the District 
of Columbia; she also sued for maintenance and for an ac¬ 
counting of rents or occupancy (JA. 2-3). The husband 
interposed as defenses that the first wife had repudiated 
and abandoned the agreement and had permitted a pre¬ 
vious action which she filed against him to be dismissed for 
want of prosecution; that in reliance thereon, he had made 
valuable improvements, plus substantial mortgage pay¬ 
ments and repairs; that during her long delay, and believ¬ 
ing her dead, he had married Anna C. Holcomb, 2 who had 
thereafter made improvements and payments upon the real 
estate of approximately $3,000.00; he also counterclaimed 
for divorce (JA. 3-4). The first wife replied to the counter¬ 
claim asserting she was entitled to the divorce (JA. 4). 
The second wife, permitted to intervene as a co-defendant 
(JA. 4), defended upon the ground of laches and asserted 
an alternative claim that if the first wife obtained the real 
estate then the second wife was entitled to a lien against 
the real estate for the improvements and expenditures made 
by her on the real estate in good faith (JA. 4-5). 

Upon the conclusion of the whole case tried by the court, 
it made findings of fact and conclusions of law that the 
first wife was entitled to specific performance, to the rental 
value of the real estate for seven years, to an attorney’s 
fee of $1000.00, to a divorce upon the ground of voluntary 
separation for five years, and that the petition for interven- 

1 Referred to hereafter as first wife and husband, respectively. 

2 Referred to hereafter as second wife. 
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tion of the second wife should be dismissed because she was 
a volunteer (JA. 28-32). From the respective provisions 
of the judgment entered thereon, the defendants appeal. 
No appeal is taken from that part of the decree awarding 
the divorce to the first wife. While the husband and sec¬ 
ond wife have filed a joint appeal, pursuant to Rule 74, Fed. 
R. Civ. Pro., they continue to assert separate and distinct 
positions. 

The first wife and husband married in July, 1944; they 
lived together nine months before separating; it was her 
third marriage; no children v 7 ere born of the marriage; 
she obtained employment immediately after the separation 
and, also, she has been continuously employed as a nurse 
(JA. 18, 19, 4, 18). The husband purchased the real estate 
involved in January, 1945 (JA. 6). WLile it was provided 
in the contract of sale, to which the first wife was not a 
party, that title was to be conveyed in both names, the first 
wife knew* her husband was to obtain title in his own name 
v T hen she executed the separation agreement on March 29, 
1945, which v 7 as sealed and duly acknowledged (JA. 6, 8, 9). 
During the first w~eek of April, 1945, she knew he had ac¬ 
tually acquired title to the real estate in his own name 
(JA. 23). 

On April 23, 1945, the first wife sued the husband in the 
court below, Civil Action No. 28653, for “Limited Divorce 
and/or Maintenance, Etc., Cruelty,” praying therein for 
an adjudication of property rights and for general relief 
(JA. 12-13). In his answer entering a denial, the husband 
pleaded the separation agreement, asked that the first wife 
be required to vacate the premises and requested general 
relief (JA. 13-15). On June 15, 1945, the first wife ob¬ 
tained an order awarding her temporary maintenance of 
$25.00 monthly (JA. 15) upon which the husband paid her 
$175.00 up to January 25, 1946 (JA. 18). The action was 
dismissed for want of prosecution on February 20, 1946, 
because the first wife failed to appear at that trial (JA. 15). 
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She was advised of that dismissal by her counsel (JA. 
19-20). 

While the aforesaid action, No. 28653, was pending, the 
first wife sought to prevent the husband from entering the 
real estate (JA. 9, 11), although the separation agreement 
entitled him to occupancy and required her to perform her 
household duties (JA. 8). When the husband broke the 
lock on the door to enter the house and obtain his belong¬ 
ings, the first 'wife filed a complaint against him with the 
office of the United States Attorney, charging unlawful 
entry (JA. 9). At an informal hearing, the husband stated 
that he believed he had executed an instrument in the office 
of Charles L. Houston, the first wife’s attorney (JA. 11, 9) 
whereby he was led to believe he had deeded the real estate 
to her (JA. 11). The charges were dropped when the hus¬ 
band agreed to pay for the lock (JA. 9). In the latter part 
of August, 1945, the first wife voluntarily abandoned the 
premises to go to California to study nursing (JA. 18). 
She visited the District of Columbia intermittently there¬ 
after (JA. 18, 23), knew where to find the husband (JA. 18, 
21), was in constant touch with her attorneys who prepared 
a complaint for specific performance of the separation 
agreement for her in 1947 (JA. 18, 21) but which was never 
prosecuted. During that year she claimed she made a de¬ 
mand upon the husband for money, -which he refused (JA. 
18). Throughout, the first wife used the name of Stratton, 
her deceased first husband, rather than of Holcomb (JA. 
19-22). 

In April, 1945, when Civil Action No. 28653 was insti¬ 
tuted, the equity in the real estate consisted only of the 
downpayment of $750.00 (JA. 6) and one or two monthly 
mortgage payments of $38.36 each (JA. 6). From August, 
1945, to August, 1948, the husband paid almost $1400.00 on 
the mortgage, including principal and interest, he repaired 
and maintained the property (JA. 9,16, 26). Also, he made 
improvements to the real estate but the court would not 
permit him to show the full amount thereof or his reasons 


for making- them (JA. 10, 26). From August, 1948, when 
she married the husband, until the trial in December, 1952, 
the second wife made payments of $1608.37 on the first deed 
of trust indebtedness, $455.00 on a second deed of trust in¬ 
debtedness incurred on the premises by the husband for 
improvements (JA. 24-25, 10), and $937.24 for oil burner, 
hot water heater and storm windows and doors (JA. 25). 
The second wife testified she made these expenditures with¬ 
out knowledge of the first wife’s existence or claim, rely¬ 
ing upon her belief she had acquired a home, a dower right 
to the real estate, that the husband had no other heirs, and 
that she was protecting her home and interest from fore¬ 
closure (JA. 25-26). This testimony was uncontradicted. 
The court, in its oral conclusions, found that the second 
wife had made the payments because she had a roof over 
her head (JA. 27). 

When the first w r ife left the property vacant and the 
doors wide open, in August, 1945 (JA. 16), the husband re¬ 
occupied it believing she had abandoned it and to save it 
from foreclosure (JA. 9). The property was rented at 
$65.00 monthly from then until July, 1948 (JA. 17). The 
husband’s proofs showed he had no other assets (JA. 10); 
at the time of the second marriage in August, 1948, he was 
earning $33.00 weekly (JA. 26); he was injured in July, 
1951, and was unable to find gainful employment thereafter 
(JA. 10, 32). Indicative of his education is the letter he 
wrote to the Prince Georges Bank in 1947 (JA. 12). 

In closing argument, the husband reiterated his defenses, 
and further argued that the first wife was precluded from 
recovery by res judicata, laches , and because she had 
waived, repudiated and abandoned her rights under the 
separation agreement (JA. 26-27). 

STATUTES AND RULES INVOLVED 

Code 1951 § 16 - 410 , 31 Stat. 1346 : 

“During the pendency of a suit for divorce . . . the 

court shall have the power to require the husband to 
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pay alimony to the wife . . . including counsel fees . . . 
and to enforce obedience to any order in regard thereto 
by attachment and imprisonment for disobedience .. 

Federal Rules of Civil Procedure: 

Rule 18 (a): “The plaintiff in his complaint . . . may 
join either as independent or as alternate claims as 
many claims cither legal or equitable or both as he may 
have against an opposing party. . . .” 

Rule 41 (b): “For failure of the plaintiff to prosecute 
or to comply with these rules or any order of court, a 
defendant may move for dismissal of an action or of 
any claim against him.... Unless the court in its order 
for dismissal otherwise specifies, a dismissal under this 
subdivision and any dismissal not provided for in this 
rule, other than a dismissal for lack of jurisdiction or 
for improper venue, operates as an adjudication upon 
the merits.” 

Rule 52 (a): “In all actions tried upon the facts with¬ 
out a jury . . . the court shall find the facts, specially 
and state separately its conclusions of law thereon and 
direct the entry of the appropriate judgment....” 

Rule 54 (c): “Except as to a party against whom a 
judgment is entered by default, every final judgment 
shall grant the relief to which the party in whose favor 
it is rendered is entitled, even if the party has not 
demanded such relief in his pleadings. ” 

STATEMENT OF POINTS ON APPEAL 

1. The judgment is not supported by correct conclusions 
of law. The findings of fact do not support the conclu¬ 
sions of law, are contrary to the evidence and to law, and 
fail to dispose of all the issues raised by the pleadings and 
evidence. 

2. Appellee was precluded from obtaining specific per¬ 
formance of the separation agreement by the doctrine of 
res judicata, her laches, and other inequitable conduct, and 
by the fact that, in the circumstances of this case, such 
relief was harsh and unjust. 
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3. There was no legal or factual basis to warrant award¬ 
ing the first wife the rental value of the real estate for 
seven years, against the husband, and it was erroneous to 
refuse to permit the husband a full set-off of all his ex¬ 
penditures upon the real estate. 

i 

4. The court erred in refusing to permit the husband to 
show the full extent of his repairs, improvements and ex¬ 
penditures and his reasons for making them. 

5. It was an abuse of discretion for the court to award 
the first wife a counsel fee of $1000.00 against the husband. 

6. The court erred in denying the respective motions of 
appellants for judgment, or new trial, or to amend or alter 
the findings of fact, conclusions of law and judgment, with 
respect to all, or any, of the claims. 

7. The court erred in denying the second wife’s claim 
for compensation and a lien as security, in connection with 
the expenditures upon the real estate made by her. 

SUMMARY OF ARGUMENT 

i 

1. A Dismissal for Want of Prosecution Operates as an 

Adjudication upon the Merits and is Res Judicata as to 
Anything Litigated or Which Might have been Litigated 
by Reasonable Diligence Where the Claims are the Same, 
or as to Anything Actually Litigated Where the Claims 
are Different. , 

2. Specific Performance of an Agreement cannot be 
Granted Where the Claimant, having Knowledge of her 
Rights, Opportunity to Assert Them, Notice that the Other 
Party Repudiated the Claim, Wilfully Delays for Six Years 
Before Litigating the Express Claim, During Which Time 
the Other Party has Greatly Enhanced the Value of the 
Property and the Interests of an Innocent Third Person 
have Intervened. 


s 


3. Before a Party can Obtain an Accounting for Rents 
or a Recovery for Occupation There Must be a Duty to 
Account Which Duty can be Waived by Acquiescence or the 
Right to Recover Lost by Laches, and the Right to Recover 
is Subject to Set-Off for all Reasonable Expenditures 
Made in Good Faith. 

4. In Allowing a Counsel Fee to a Wife Suing for Di¬ 
vorce and Maintenance, the Court is Bound by Equitable 
Considerations. 

5. Where the Conclusions of Law are not Supported by 
Special Findings of Ultimate Fact and the Findings of 
Fact are not Supported by Substantial Evidence or are 
Contrary to the Undisputed Evidence or the Conclusions 
of Law are Contrary to the Only Reasonable Inferences to 
be Drawn from the Ultimate Findings Made, the Judgment 
cannot Stand. 

6. Where a Person Claims Equitable Title to Property 
but with Knowledge of her Rights and Opportunity to En¬ 
force Them Voluntarily Elects to Sit Silently by for Six 
Years While the Rights of an Innocent Third Person In¬ 
tervene, Equity will not enforce the Right or Will Grant a 
Lien to the Third Person for her Expenditures upon the 
Property. 


ARGUMENT 

1. A Dismissal for Want of Prosecution Operates as an Ad¬ 
judication upon the Merits and is Res Judicata as to Any¬ 
thing Litigated or Which Might Have Been Litigated by 
Reasonable Diligence Where the Claims Are the Same, 
Or as to Anything Actually Litigated Where the Claims 
Are Different. 

The dismissal of Civil Action No. 28653 for want of prose¬ 
cution operated as an adjudication upon the merits. Rule 
41 (b), 3 Fed. R. Civ. Pro., construed by this Court in Amer- 

3 Since the order of dismissal was entered February 20, 1946 (JA. 15), the 
amendment to the Rule, effective September 1, 1947, has no bearing. 
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ican Nat. Bank & Trust Co. v. U. S ., 79 U. S. App. D. CL 62, 
63, 142 F. 2d 571 (1944). 

When the first wife filed her first action in April, 1945, 
for divorce, maintenance, an adjudication of property 
rights, and general relief, she then had all the knowledge, 
power and opportunity in order effectively to prosecute her 
claim for specific performance. The agreement had been 
executed almost a month before; it required the husband 
to convey legal title to her when he obtained it; she knew he 
had already obtained it; she was represented by counsel 
in a proper forum and the parties were before the court; 
and the husband had filed an answer in the suit, incorporat¬ 
ing the identical agreement and had requested that she be 
required to vacate the premises. Although the first wife 
did not expressly request specific performance in that com¬ 
plaint, she could have obtained such relief upon her claim 
to a property right under the mandate of Rule 54 (c), id., 4 
if she prevailed at the trial. The court had jurisdiction of 
the subject matter. Rule 18 (a) id.; cf. Reilly v. Reilly > 86 
U. S. App. D. C. 345, 182 F. 2d 108 (1950) cert, denied 340 
U. S. 865. 

The prior judgment adversely adjudicated the first wife’s 
claim to an adjudication of property rights. The second 
action favorably adjudicated her claim to specific perform¬ 
ance. But the basic underlying right: the separation agree¬ 
ment, is identical in both actions. A mere change in the 
form of action or proceeding does not offer an escape from 
the bar of res judicata. Great Atlantic <& Pacific Tea Co. v. 
West, 56 App. D. C. 103, 10 F. 2d 898 (1926). The bar is 
applicable not only as to every matter which -was actually 
offered to sustain or defeat the claim but as to any other 
admissible matter which might have been offered for that 
purpose. Fishgold v. Sullivan Drydock & Repair Corp ., 328 

4 Rule 54 (c) provides that “Except as to a party against whom a judgment 
is entered by default, every final judgment shall grant the relief to which the 
party in whose favor it is rendered is entitled, even if the party has not de¬ 
manded such relief in his pleadings. ’ ’ 


U. S. 275, 282, 66 S. Ct. 1105, 90 L. Ed. 1230 (1946). This 
Court has clearly stated the applicable rule in Woods v. 
Cannaday, 81 U. S. App. D. C. 281,158 F. 2d 184 (1946): 

“We have held often enough not to require repetition 
that res judicata applies not only to points on which 
the court was actually required to pronounce judgment, 
but, as well, to every point which properly belonged to 
the subject of the controversy and which the parties, in 
the exercise of reasonable diligence, might have brought 
forward at the time.... 

“Nor is it of any consequence that the judgment was 
entered by default....” P.282. 

Compare, Gill v. Gill, 79 U. S. App. D. C. 357, 359,147 F. 2d 
154 (1945). 

The conduct of the first wife in abandoning the real estate 
in August, 1945, in failing to appear for trial in February, 
1946, and in failing to seek reinstatement of Civil Action 
No. 28653 notwithstanding the pleadings therein and her 
actual knowledge of the dismissal, lend substantial support 
to the contention of the husband that the prior judgment 
should and did foreclose the right of the first wife to enforce 
the agreement. 

2. Specific Performance of an Agreement Cannot Be Granted 
Where the Claimant. Having Knowledge of Her Rights, Op¬ 
portunity to Assert Them, Notice That the Other Party 
Repudiated the Claim, Wilfully Delays for Six Years Be¬ 
fore Litigating the Express Claim, During Which Time the 
Other Party Has Greatly Enhanced the Value of the Prop¬ 
erty and the Interests of an Innocent Third Person Have 
Intervened. 

This contention results from the application of well 
settled principles of equity to the facts herein. Specific 
performance is a matter of discretion and not of absolute 
right.'' The claim must be equitable, supported by good 

R Evans v. Neumann, 51 App. D. C. 300, 278 Fed. 1013 (1922); Robb v. 
Crawford, 56 App. D. C. 394, 16 F. 2d 339 (1927); Crowell v. Gould, 68 Apo. 
D. C. 297, 300, 96 F. 2d 569 (1938). 


conscience and diligence. 6 Relief will be denied, when from 
all the circumstances, it will produce hardship or injustice 
to either of the parties, notwithstanding “ ‘that the legal 
obligation under the contract to do the specific thing de¬ 
sired may be perfect.’ ” 7 It will be denied where an un¬ 
reasonable time elapses and the delay is caused by unex¬ 
cused lack of diligence. 8 

The undisputed facts of this case clearly show that the 
first wife knowingly and voluntarily sat silently by for six 
years before actively prosecuting her express claim for 
specific performance, during which time she repudiated 
her reciprocal obligations under the separation agreement 
which provided for joint possession and the performance 
by her of her household duties. In 1947, almost four years 
before the present action was filed, suit papers were pre¬ 
pared and delivered to the first wife by her attorney but 
she offered no reason for her failure then to proceed al¬ 
though she knew her husband claimed her to be dead (JA. 
21, 18). During this intervening period of six years and 
the additional period until the trial, the original equity in 
the real estate, consisting of the $750.00 dowmpayment, 
was not only preserved from foreclosure but mushroomed 
and was enhanced by expenditures of over $5,000.00: for 
first trust deferred purchase money note, from August, 
1945, until February, 1951, at $38.36 monthly, $2645.00; for 
oil burner, storm windows and hot water heater, $937.00; 


for concrete porch, walks, etc., $720.00; for first trust 


since 


filing of suit, $844.00. These figures do not include expen¬ 


ditures for repairs and upkeep, and the general advance 


e. Barbour v. 'Hickey, 2 App. D. C. 207, 212 (1894); Bride v. Beeves, 36 
App. D. C. 476, 4S3 (1911), and 40 App. D. C. 473, 479 (1913); Hastings v. 
Coe, 69 App. D. C. 94, 96, 99 F. 2d 129 (1938); accord, McKnight v. Taylor, 
1 How. 161, 168, 11 L. Ed. 86 (1843); cf. Patterson v. Hewitt, 195 U. S. 309, 
317 et seq., 25 S. Ct. 35, 49 L. Ed. 214 (1904). 

~ Knott v. Giles, 27 App. D. C. 581, 593 (1906), citg. Willard v. Tayloe, 8 
Wall 557, 565, 19 L. Ed. 501 (1869). 

8 Mackall v. Casilear, 137 U. S. 556, 567, 11 S. Ct. 178, 34 L. Ed. 776 (1890) ; 
see Hollar v. Land, 87 U. S. App. D. C. 214, 226, 184 F. 2d 245 cert, denied, 
sub. nom. Land v. Hollar, 340 U. S. 884 reh. denied 340 U. S. 948. 
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in real estate values in the District of Columbia which is 
a matter of common knowledge. 

Upon such facts, the conclusion whether it would be in¬ 
equitable to sustain the first wife’s recovery, or whether 
she is barred by laches, is purely a question of law. 
Leathers v. Stewart, 108 Me. 96, 101, 79 Atl. 16 (1911). 

The discretion involved in the grant or denial of specific 
performance is one “. . . exercised not arbitrarily or wil¬ 
fully, but with regard to what is right and equitable under 
the circumstances and the law, and directed by the reason 
and conscience of the judge to a just result.” Langnes v. 
Green, 282 U. S. 531, 51 S. Ct. 243, 75 L. Ed. 520 (1931); 
accord, Evans v. Neumann, supra, at p. 302. Compare, 
Quarles v. Quarles, 86 U. S. App. D. C. 41, 179 F. 2d 57 
(1949) where under similar facts an award of alimony was 
reversed as an abuse of discretion. While each case must 
perforce be decided upon its own facts, yet this case, in 
particular, contravenes a uniform principle which has been 
evolved from the various decisions: that laches will be im¬ 
puted to a party who: 

“. . . has knowledge of his rights, and an ample op¬ 
portunity to establish them in a proper forum; that 
by reason of his delay the adverse party has good rea¬ 
son to believe that the alleged rights are worthless, or 
have been abandoned; and that because of the change 
in condition or relations during this period of delay 
it would be an injustice to the latter to permit him to 
now assert them.” Galliher v. Cadwell . 145 U. S. 368, 
372,12 S. a. 873, 36 L. Ed. 738 (1S92 ), foil'd in Lamb 
v. Patterson, 81 U. S. App. D. C. 43, 48, 154 F. 2d 319 
(1946) rev'd on other grounds, sub nom. Patterson v. 
Lamb, 329 U. S. 539 (1947); see also Van Selden v. 
O'Brien, 61 App. D. C. 137, 139, 58 F. 2d 689 (1932), 
cert, denied 287 U. S. 608. 

To the same effect are 2 Story’s Equity Jurisprudence, p. 
95 (13tli ed, 1886); 5 Pomeroy’s Equity Jurisprudence 
§ 2236 (§ 814) (2nd ed, 1919). The conduct of the first 
wife, after the execution of the separation agreement in 


13 

March, 1945, is consistent only with the conclusion that she 
did not treat it as a valid and subsisting agreement, and 
that she abandoned it entirely when she instituted Civil 
Action No. 28653. There is no evidence in the record of 
any demand upon the husband to convey tine real estate, 
before the present action was filed, although the first wife 
knew he had legal title thereto as early as April, 1945, 
knew that he had repudiated her right to possession in Civil 
Action No. 28653, knew where to find him. Instead, she 
merely demanded money from him for support which he 
promptly refused (JA. 18). She must also have known, 
during her many visits to the District, that substantial 
sums were being spent on permanent improvements for 
concrete porch and walks and storm windows and doors, 
for these are visible items. Nor did she even make an 
effort to enter the premises at any time after she volun¬ 
tarily abandoned the same in August, 1945. Could she rea- 
sonablv have believed that, under the circumstances of her 
relationship with her husband which involved a permanent 
separation after only nine months of marriage, he would 
be preserving and permanently improving her property? 
Or is it more reasonable to infer that he did so because 
he believed she had abandoned her right to the property? 
“Any indication of intention of abandonment of the con¬ 
tract by either party defeats his right to specific perform¬ 
ance. ” Op. cit. supra, pp. 4992-3, and cases cited. 

Neither non-residence, Bowen v. Stein, 177 Fed. 673, 678 
(C. C. A. 9, 1910), nor merely placing the matter in the 
hands of an attorney, Wilson v. Smith, 117 Fed. 707, 712 
(C. C. E. D. Penna, 1902) aff’d. 126 Fed. 916 (C. CJ A. 3, 
1902), nor “. . . mere assertion of a claim, unaccompanied 
by any act to give effect to it . . .,” Mackall v. Casilear, 
supra, p. 567, constitute an excuse for the first wife’s de¬ 
liberate delay. Moreover, she admitted she intermittently 
visited the District and she already had had ample oppor¬ 
tunity to litigate the claim in Civil Action No. 28653. ! 
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In Barbour v. Rickey, supra, this Court held that a delay 
of two years, without excuse, was sufficient to bar specific 
performance. In Bride v. Reeves, 36 App. D. C., supra, it 
held that a delay of three years was insufficient to sustain 
a demurrer to the complaint where it was alleged that the 
contract was promptly recorded and the delay was due to 
the vacillation of the defendant who led the claimant to 
believe he would convey without litigation. But after a 
trial on the merits, the denial of relief was sustained, supra, 
40 App. D. C., because the delay was unexcused, there had 
been a change in the value of the property, and the contract 
was weak. In Knott v. Giles, supra, a decree granting 
specific performance was reversed because of hardship and 
injustice. These cases are in point and they demonstrate 
the correctness of the husband’s position. 

Those cases also show the materiality of the husband’s 
proffered evidence of the extent of his repairs and improve¬ 
ments to the premises and his reasons for making them 
(JA. 26), which was erroneously excluded by the court. 
Such evidence tended to show additional prejudice result¬ 
ing from the first wife’s laches. Knaggs v. Clev eland-Cliff$ 
Iron Co. (C. C. A. 6, 1923), 287 F. 314, 318. 

Specific performance ought to have been denied as a 
matter of law because the record is barren of any evidence 
or findings whatever to show that the husband encouraged 
the delay of the first wife or misled her in any respect, no 
excuse is shown for her delay, the equity in the real estate 
increased from $750.00 to a figure many times over, the 
interests of a third person intervened, and stripping the 
husband of his sole remaining asset will work great hard¬ 
ship and injustice, and will unjustly enrich the first wife, 
thus placing a premium upon laches. 
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3. Before a Party Can Obtain an Accounting for Rents or a Re¬ 
covery for Occupation There Must Be a Duty to Account 
Which Duty Can Be Waived by Acquiescence or the Right 
to Recover Lost by Laches, and the Right to Recover Is 
Subject to Set-Off for All Reasonable Expenditures Made 
in Good Faith. 

Before the award to the first wife of the rental value of 
the real estate for seven years can be sustained, the record 
must indicate that there existed some equitable duty on 
the part of the husband to account therefor, such as f;raud, 
breach of trust, contract or statute. Yet, on the contrary, 
the record shows that the separation agreement permitted 
the husband to remain in possession, of his own property , 
until he conveyed title. He did not oust the first wife ; she 
left voluntarily; and she made no demand for the premises 
until suit was filed in February, 1951. It should be further 
noted that the award of almost $1900.00, in this connec¬ 
tion, is considerably more than twice the original equity in 
the real estate which existed w T hen the separation agree¬ 
ment w’as executed in March, 1945. 

While the husband was found to have collected rent, at 
$65.00 monthly, from August, 1945, until July, 1948, re¬ 
covery of the portion thereof which he collected more than 
three years prior to the filing of this action (February, 
1951) was barred by laches. Singer v. Friedman , 66 App. 
D. C. 191, 193, 85 F. 2d 690 (1936); Moran v. Schlosberg, 
67 App. D. C. 163, 165-6, 90 F. 2d 408 (1937). As to the 
remaining six months’ rent collected the husband’s right 
to possession coupled with the first wife’s unreasonable 
delay and acquiescence, entitled him to retain the same. 
Under the principle of he who seeks equity must do equity, 9 
at the very least, the husband was entitled to a full set-off 
against the remaining balance, if any, for his expenditures 
for repairs, utilities and upkeep as a proper deduction 
from rents, and for his improvements 10 as well as his ex- 

J* Cf. Williams v. Gibbes, 20 How. 535, 538, 15 L. Ed. 1013 (1857); Canal 
Bank v. Hudson, 111 U. S. 66, 83, 28 L. Ed. 354, 4 S. Ct. 303 (1884). 

10(7/. Anderson v. Bcid, 16 App. D. C,. 60 (1900). 


16 


penditures upon the mortgage, but his attempt to prove the 
amount thereof was erroneously excluded by the court. 

It is a fundamental maxim of equity that he who has been 
silent as to his alleged rights when he ought in good faith 
to have spoken shall not be heard to speak when he ought 
to be silent. Bank of the United States v. Lee, 13 Pet. 107, 
10 L. Ed. 81 (1839); Morgan v. Railroad Co., 96 U. S. 716, 
720, 24 L. Ed. 743 (1877). Recognizing the principle, as 
well as the requirement of doing equity, the court below 
allowed the husband a set-off for the payments made upon 
the deferred purchase money trust note, but no valid dis¬ 
tinction exists for disallowance of the repairs and improve¬ 
ments made by the husband, especially when the disallow¬ 
ance permits the first wife to be unjustly enriched, at the 
husband’s expense, by her "wilful delay. 

The finding that the husband did not come into court 
with clean hands because of the bigamous marriage (JA. 
30), resulted solely in the conclusion of law that the first 
wife was entitled to the divorce. 11 It applied to no other 
issue in the case nor could it have done so “for the inequity 
which will repel him must have an immediate and necessary 
relation to the equity for which he sues ...” Shaver v. 
Heller (C. C. A. 8, 1901), 108 F. 821, 834; Loughran v. 
Loughran, 292 U. S. 216, 229-230, 54 S. Ct. 684, 78 L. Ed. 542 
(1934) rev’g. 62 App. D. C. 262. 

4. In Allowing a Counsel Fee to a Wife Suing for Divorce 
and Maintenance, the Court Is Bound by Equitable Con¬ 
siderations. 

No challenge is made to the power of the court, in the 
exercise of sound discretion, to grant an allowance of coun- 

This conclusion of law stated: “Both the plaintiff and the defendant, 
Weldon H. Holcomb, pray divorce upon the ground of five years’ voluntary 
separation. The defendant entered into a bigamous marriage with the inter- 
venor within three years after the separation of the parties, to-wit, August 21, 
1948, and, therefore, he does not come into the Court with clean hands, and 
the plaintiff is entitled to a divorce.” It was not included in the Agreed 
Statement on Appeal because the husband did not appeal from that part of 
the judgment. 
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sel fee to the wife in her suit for divorce and maintenance. 
Code 1951, Section 16-410, 31 Stat. 1346; Scholia v. Scholia, 
201 F. 2d 211 (TJ. S. App. D. C., No. 11267, decided Jan. 8, 
1953). But where the record shows that no substantial is¬ 
sue was involved regarding the divorce, the maintenance 

i 

claim is abandoned, the wife has been steadily employed, 
and the husband is without financial means, it was an abuse 
of discretion to allow a fee of $1,000.00, or even of any 
amount. Compare, Quarles v. Quarles, supra. The court 
is bound by the husband’s financial condition, notwithstand¬ 
ing what the value is of the legal services rendered, Hodge 
v. Hodge, (D. C. D. C-, 1948, Laws, C. J.) 80 F. Supp. 379 
(fee of $125.00); especially is this true where the husband 
is liable to imprisonment for non-payment. Code, id. More¬ 
over, the first wife agreed, in the separation agreement 
(JA. 8), to waive all claims against the husband when she 
obtained title to the real estate. 

This Court has sustained larger counsel fees only when 
the record showed that the husband had substantial earn¬ 
ings or property. O'Neill v. O'Neill, 57 App. D. C. 155, 18 
F. 2d 805 (1927) (fee of $1,500.00 where earnings were 
$6,000.00); Jaffe v. Jaffe, 74 App. D. C. 394, 124 F. 2d 233 
(1941) (fee of $1,300.00 where earnings were $12,000.00). 
Accord, N off singer v. N off singer (D. C. D. C. 1943) 50 F. 
Supp. 810 ($500.00 where husband earned $6,000.00). Nor 
was any basis for punitive damages shown in the record 
of this case. Ballard v. Spruill, 64 App. D. C. 60, 62, 74 
F. 2d 464 (1934). For those reasons, the husband’s mo¬ 
tions for judgment or new trial should have been granted. 




18 


5. Where the Conclusions of Law Are Not Supported by Special 
Findings of Ultimate Fact and the Findings of Fact Are 
Not Supported by Substantial Evidence or Are Contrary to 
the Undisputed Evidence or the Conclusions of Law Are 
Contrary to the Only Reasonable Inferences to be Drawn 
From the Ultimate Findings Made, the Judgment Cannot 
Stand. 

The duty to make special findings of fact and separate 
conclusions of law is imposed by Rule 52 (a) Fed. R. Civ. 
Pro. They should be such as to give the appellate court a 
clear understanding of the underlying factual basis for the 
trial court’s decision, otherwise it is impossible to tell what 
facts the court relied upon and whether the proper legal 
standards were followed. 12 

While the court concluded that the first wife was entitled 
to specific performance, to the rental value of the property 
for seven years, and to a counsel fee of $1,000.00, there is a 
total absence of any conclusions upon the issues of res 
judicata, laches, harsh and inequitable result, repudiation 
and abandonment, and the husband’s poverty as a defense 
to the allowance of a counsel fee. Nor are the omissions 
supplied by the findings of fact, w’hich, in turn, are mere 
recitals of pleadings and evidence, but fail to furnish the 
ultimate factual basis for the court’s conclusions of law, 
nor does the record support those conclusions. In re Adop¬ 
tion of a Minor, 90 U. S. App. D. C. 107, 109, 194 F. 2d 325 
(1952); Ward v. Pastor, U. S. App. D. C. (No. 11070, de¬ 
cided March 26, 1953). 

The findings, themselves, are contradicted by the undis¬ 
puted evidence. There is a finding of desertion by the 
husband of four months, although the agreement executed 
March 29, 1945, authorized the parties to live separate 
and apart, and the first wife locked out the husband. Lort 
v. Lort, 198 F. 2d 598 (U. S. App. D. C., No. 11160, decided 

12 Klimlcievjicz v. Westminster "Deposit Trust Co., 74 App. D. C. 333, 122 
F. 2d 957 (1941); Schneiderman v. 77. S., 320 U. S. 118, 63 S. Ct. 1333, 87 L. 
Ed. 1796 (1943); Kelley v. Everglades Drainage Dist., 319 U. S. 415, 63 S. Ct. 
1141, 87 L. Ed. 1485 (1943). 


19 


July 3, 1952). The findings indicate that the first wife was 
a joint purchaser of, and did not know that the husband was 
to obtain sole title to, the real estate but the purchase con¬ 
tract was executed only by the husband and the separation 
agreement discloses the first wife knew the husband was 
to obtain sole title. It is indicated in the findings that the 
husband broke into the house yet the separation agreement 
provides for joint possession. The sole basis for excusing 
the first wife’s delay, which may be said to appear in the 
record, is the finding that she went to California on a 
scholarship. But this is legally insufficient. Bowen v. 
Stein, supra. Besides, the record showed she returned 
to the District of Columbia many times, and was employed 
in New York as a nurse from April, 1947, until the trial. 
Particularly apposite is the following from Boss v. Hardee, 
6S App. D. C. 75, 93 F. 2d 234 (1937): 

“Examination of the purported findings of fact and 
of the pleadings and of the statement of the evidence 
contained in the bill of exceptions, discloses that the 
purported findings of fact are largely a repetition of 
parts of the bill of complaint, or of parts of the state¬ 
ment of evidence. There are no findings of ultimate 
facts, and we are unable to determine what ultimate 
facts the trial judge had in mind as a basis for his 
conclusions of law and decree. For example, there is 
no finding upon what, from the pleadings and briefs, 
is made to appear a crucial issue ...” P.76. 

For aught that appears in this record, the husband was 
severely punished for the bigamous marriage by depriving 
him of his property according to the ancient English doc¬ 
trine of attainder, 13 but contrary to Loughran v. Loughran, 
supra, where the Supreme Court speaking through Justice 
Brandeis declared: “Equity does not demand that its 
suitors shall have led blameless lives.” P. 230. 

This Court has the power to ignore the findings and sub¬ 
stitute its own because the evidence below is partly oral 


13 4 Bl. Comm. * 380 . 
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and the balance is documentary or deals with undisputed 
evidence. Dollar v. Land, supra, p. 218. The undisputed, 
uncontroverted, uncontradicted evidence admits of only 
one conclusion: that the complaint ought to have been dis¬ 
missed because there is no showing of conscience, good 
faith, and reasonable diligence, and there is a clear showing 
of res judicata, laches, repudiation and abandonment. 
Therefore the failure to grant the husband’s motions for 
judgment or new trial w'as erroneous. 

6. Where a Person Claims Equitable Title to Property But With 
Knowledge of Her Rights and Opportunity to Enforce 
Them Voluntarily Elects to Sit Silently by for Six Years 
While the Rights of an Innocent Third Person Intervene. 
Equity Will Not Enforce the Right or Will Grant a Lien to 
the Third Person for Her Expenditures Upon the Property. 

The record established the innocence and good faith of 
the second wife, regarding whom the court stated: 

. . she had permitted herself to be duped by her 
husband, who misrepresented his eligibility to marry, 
that she is in an unfortunate situation and unhappy 
spot, and that she was no doubt prompted to make such 
payments as she did because she had a roof over her 
head; but the Court saw' no principle of law that will 
allow* it to recognize her claim.” (J.A. 27.) (Emphasis 
added.) 

The second w'ife incorporates herein and adopts the legal 
argument and citations of the husband that the first wife 
was barred by laches, and that the first wife failed to 
sustain her burden of proving conscience, good faith, and 
reasonable diligence. The first w'ife knew her husband 
claimed her to be dead in 1947, and that he had written to 
the holder of the first trust that she was dead (JA. 18). 
Although in April, 1947, the first w'ife’s attorney forwarded 
suit papers to her to enforce her claim (JA. 21), she wil¬ 
fully failed to proceed, probably waiting instead until she 
could sue for divorce upon the ground of five years’ separa¬ 
tion (JA. 21), and all the while acquiesced in permitting 
the husband to deal with the property as his own. 
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The testimony of the second wife that she would not have 
made the expenditures had she known of the first wife’s 
existence, is uncontradicted. In fact, the second wife delib¬ 
erated for several days before agreeing to make the ex¬ 
penditures (JA. 10). Citations are hardly required for the 
deep-rooted maxims in our jurisprudence that equity aids 
the vigilant and not those who have slumbered on their 
rights; 14 where one of two innocents must suffer the one 
whose negligence made possible the loss should bear it; 15 
he who has been silent as to his alleged rights when he 
ought in good fctith to have spoken shall not be heard to 
speak when he ought to be silent; 16 and nothing can call 
equity into activity except conscience, good faith, and dili¬ 
gence. 17 A respected encyclopedia, citing numerous cases, 
has this to say: 

“A court of equity will refuse to act where, in the 
course of an inexcusable delay, third persons have ac¬ 
quired rights in the subject matter of the controversy 
which would be injuriously affected by the granting of 
the relief.” 30 C. J. S., Equity § 118, p. 542. 

The Supreme Court adheres to that rule: 

“Where a court of equity finds that the position of 
the parties have so changed that equitable relief cannot 
be afforded without doing injustice, or that intervening 
rights of third persons may be destroyed or seriously 
impaired, it will not exert its equitable powers in order 
to save one from the consequences of his own neglect.” 
Penn Mutual Life Ins. Co. v. Austin > 168 U. S. 685, 18 
S. Ct. 223, 42 L. Ed. 626 (1898) (stress furnished.) 

j 

The court below made no finding or conclusion upon the 
defense of the second wife that the first wife was barred by 
laches, and that it would be inequitable and unjust to grant 

H Bliss v. Bliss, 65 App. D. C. 147, 150, 81 F. 2d 411 (1935); Chiswcll v. 
Johnston, 55 App. D. C. 3, 7, 299 F. 681 (1924). ! 

l." Central Nat. Bank v. Nat. Metro. Bank, 31 App. D. C. 391, 404 (1908). 

ic Bank of the U. S. v. Lee, supra; Morgan v. Railroad, supra, at p. 720. 

17 Van Selden v. O ’Brien, supra. 
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specific performance. Yet the undisputed facts show the in¬ 
solvency of the husband, the wilful and unreasonable delay 
of the first wife, the substantial expenditures of the second 
wife in reliance upon her belief she had acquired dower 
rights in the property of her husband, who actually had 
title thereto, believing he had no other heirs and that she 
was protecting “the roof over her head.” No reason was 
given by the court for not leaving the first wife to her 
remedy, in damages, for breach, if any, of the separation 
agreement, instead of harshly depriving the second wife 
of her home, although she was blameless. 

Alternatively, and assuming arguendo only, that the 
grant of specific performance in this case was not clearly 
erroneous, then the second wife was entitled to compensa¬ 
tion for her expenditures and to a lien as security therefor 
because she had entered into peaceable possession of the 
real estate, had made the expenditures believing in good 
faith she had acquired a dower interest in the property of 
her husband, that he had no other heirs, that she was pro¬ 
tecting her home from foreclosure, and that she was 
preserving and improving the ‘ ‘ roof over her head. ’ ’ Under 
such circumstances, an eminent textwriter states: 

“where a party innocently and in good faith, though 
under a mistake as to the true condition of title , makes 
improvements or repairs or other expenditures which 
permanently increase the value of the property so that 
the real owner, when he seeks the aid of equity to 
establish his right to the property itself, or to enforce 
some equitable claim upon it, have been substantially 
benefited, is required, upon principles of justice and 
equity, to repay the amount expended.” 3 Pomeroy’s 
Equity Jurisprudence (4th ed.) § 1241 (emphasis 
supplied.) 

The equitable owner of land who is conusant of his rights 
thereto but who stands by and sees another occupy and 
improve the property without asserting his rights may not 
in equity enrich himself to the loss of the other but the 
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improvements will constitute a lien on the real estate. 2 
Story’s Equity Jurisprudence § 1237 (13th ed. 1886). 

The right to compensation for improvements made in 
good faith was thoroughly reviewed by this Court in Ander¬ 
son v. Reid, 14 App. D. C. 54 (1899), where recovery was 
denied solely upon jurisdictional grounds, as stated in 16 
App. D. C. 60 (1900). Of course, where the occupant has 
notice of the rights of the true owner, no recovery can be 
had. Armstrong v. Ashley, 22 App. D. C. 368 (1903), aff’d. 
204 U. S. 272 (1907); Washington Market Co. v. D. C„ 172 
U. S. 362, 371, 19 S. Ct. 218, 43 L Ed. 478 (1899). But 
where, as in the case at bar, the improver has made the 
improvements bona fides and the true owner then seeks the 
aid of equity he will be required to pay for them. 

“Where a party lawfully in possession under a de¬ 
fective title makes permanent improvements, if relief 
is asked in equity by the true owner, he will be com¬ 
pelled to allow for such improvements.” Canal Bank 
v. Hudson, supra, 111 U. S. at p. 83, citg. Story, op. cit. 
supra. 

The court found in this case that the second wife acted 
innocently to protect the roof over her head, supra, but 
concluded that she could not recover because she made the 
contributions to the husband (JA. 31). The ultimate find¬ 
ing supporting this conclusion is that in making her ex¬ 
penditures the second wife acted for the husband and not 
for the interest of the first wife. There is no evidence in 
the record that the second wife made any payments to the 
husband. The uncontradicted proofs show she made her 
expenditures, from her sole funds, directly to and for 
mortgage payments, and improvements (JA. 23-25, 16-17). 
Obviously, she did not nor could she act in the interests 
of the first wife because she was completely unaware of 
her existence or of her claims. BUT NOTHING 
PREVENTED THE FIRST WIFE, DURING HER 
MANY VISITS TO THE DISTRICT, KNOWING HER 
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HUSBAND CLAIMED HER DEAD, AND HAVING 
RECEIVED SUIT PAPERS AS EARLY AS 1947 TO 
PROSECUTE HER CLAIM FOR SPECIFIC PER¬ 
FORMANCE, FROM PUTTING THE SECOND WIFE 
ON NOTICE OF HER EXISTENCE AND HER CLAIM. 

The foregoing begs the question whether the second wife 
had standing to claim a lien since she lacked actual title to 
the real estate. No local authority has been found on this 
subject but, in Maryland, a long line of decisions hold that 
the position of the second wife is sound, reasonable and 
just. 

In Bryan v. Councilman, 106 Md. 380, 67 A. 279 (1907) a 
wife sought a lien for improvements, to property she 
thought belonged to her husband, when the true owner 
sued to obtain title. The court held she could not recover. 
Later, in Warwick v. Harvey, 158 Md. 457, 148 A. 592 
(1930), the court pointed out that the Bryan decision: 

“. . . is based on the finding that the claimant had 
actual knowledge that she had no title or right of pos¬ 
session; and . . . that there is not the slightest indica¬ 
tion that the court intended to modify a long line of 
earlier decisions. Keeping these considerations in 
mind, ‘color of title,’ as used in that case, could mean 
nothing more than an apparent right to deal with the 
property as one’s own.” 

In Scott v. White, 190 Md. 389, 58 A. 2d 490 (1948), par¬ 
ents were held entitled to a lien when they improved real 
estate, made repairs and mortgage payments in reliance 
upon an agreement with their children, who owned the prop¬ 
erty, that the parents would have a permanent home, but 
the children then decided to sell the property. In Masters v. 
Masters, 89 A. 2d 576 (Md. 1952), the court held: 

“Justified expectation of indefinite occupation is 
sufficient to entitle plaintiffs to compensation for im¬ 
provements. Chamberlain v. Chamberlain, 170 Md. 1, 
182 A. 579.” P. 582. 
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In the case at bar, the second wife relied not merely upon 
her right to indefinite possession of the premises as her 
home, but her vested dow T er interest which she thought she 
had acquired. In allowing her claim of lien, no injustice is 
done to the first wife who negligently sat by year after year 
conusant of her rights. To deny the claim of lien, permits 
the first wife to be unjustly enriched at the expense of an 
entirely innocent third person. 

Equally applicable to the position of the second wife are 
the husband’s legal argument and authorities respecting 
the absence of appropriate findings of fact and conclusions 
of law. These, as they affect the second wife, are inade¬ 
quate and fail to determine the issue of laches and lack 
of equity and justice regarding the first wife’s claim to 
specific performance. Finding of fact h. (JA. 29), states 
that the second wife claimed she had spent $31.50 for in¬ 
terest on the first mortgage and taxes. However, the record 
shows that the second wife actually claimed in her answer 
the sum of $1150.00 for payments of interest and curtails 
on the mortgage (JA. 5). No reference is made in the 
findings to the second wife’s defense of laches (JA. 28-30). 
No reference is made in the findings to the amount ex¬ 
pended separately by the second wife upon the real estate 
from her own funds, a substantial part of which the second 
■wife had personally obligated herself to pay (JA. 28-30, 
23-26). The finding that, in making her expenditures on 
the real estate, the second wife acted in behalf of the hus¬ 
band, is contrary to the evidence; the finding that she acted 
as a volunteer is contrary to law. ; 

CONCLUSION 

A violent, inequitable and unjust departure from settled 
principles of equity is manifested by the judgment below. 
By reason of the court’s failure to apply correct principles 
of law to the case the husband has been erroneously de¬ 
prived of his sole remaining asset and has erroneously 
suffered a substantial money judgment, and the first wife 
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has acquired an extraordinary premium as a result of her 
wilful, prejudicial delay. 

The second wife, an innocent third person, by any view, 
characterized by the court below, as being “in an unfor¬ 
tunate situation and unhappy spot,” has been erroneously 
deprived of her home by the court’s failure to apply cor¬ 
rect principles of law to the case, and the first wife has 
been unjustly enriched at her expense. 

It is respectfully submitted that the judgment below 
should be reversed outright with instructions to grant the 
motions for judgment, or that a new trial should be granted, 
or that, in any event, the case should be remanded for ap¬ 
propriate findings of fact and conclusions of law. 

Leonard B. Sussholz 
Abe Max Goldstein 
Attorneys for Appellant 
Weldon H. Holcomb 

Leonard B. Sussholz 
Jacob N. Halper 
Attorneys for Appellant 
Anna C. Holcomb 
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1 Filed Apr. 1, 1953. Harry M. Hull, Clerk. 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

C A No. 745-51 

Julia Stratton Holcomb, Plaintiff , 

v. 

Weldon H. Holcomb, et al., Defendants. 

Agreed Statement on Appeal 

1. Appellee Julia Stratton Holcomb, as plaintiff below, 
instituted on February 21, 1951, civil action against her 
husband, appellant Weldon H. Holcomb. 1 The wife alleged 
the marriage on July 14, 1944, cohabitation with the hus¬ 
band until March 23, 1945, when he deserted her without 
cause, and that no children were born of the marriage. 
She further alleged that on March 29, 1945, she and the 
husband executed a separation and property settlement 
agreement (a copy of which appears hereinafter). It was 
also alleged that, notwithstanding the terms of said agree¬ 
ment, the husband has failed and refused to convey the 
real estate, although he had acquired title thereto on May 
17, 1945, and, further, that he also refused to provide for 
the wife’s support until forced to do so by order of the 
District Court in Civil Action No. 28653, referred to here¬ 
inafter, from June 16, 1945 to January 25, 1946, when 
such action was dismissed because the wife was in Cali¬ 
fornia under a scholarship and was unable to prosecute 
same. The wife further alleged that the husband had 
failed to support her thereafter, and that the husband and 
another woman, unidentified, have been living in the real 

1 For clarity, appellee Julia Stratton Holcomb will be referred to hereinafter 
as “wife,” appellant Weldon H. Holcomb, as “husband,” and appellant 
Anna C. Holcomb as ‘ ‘ second wife. * * 
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estate. Appellee wife prayed for maintenance, an account¬ 
ing of rent or the fair value of the occupancy of 
2 the real estate, appointment of a trustee to convey 
the real estate, a reasonable sum for attorneys’ fee 
and costs, and general relief. Messrs. Christopher B. 
Garnett and Karl Kindleberger filed the complaint in 
behalf of appellee. j 

2. The husband answered, admitting the execution of 
the separation agreement; denied the desertion; and al¬ 
leged that his wife had harrassed and annoyed him. The 
husband claimed that the wife had repudiated the agree¬ 
ment by her action in suing him for maintenance, etc., 
in Civil Action No. 28653, within a month after its execu¬ 
tion, without setting forth the separation agreement, that 
she had never relied upon the agreement but preferred 
to accept alimony pendente lite under Civil Action No. 
28653, and that said civil action was dismissd for want 
of prosecution on February 20, 1946. It vras also alleged 
by the husband that after his wife deserted him, he closed 
the house upon premises 5079 Sheriff Road, N.E., and 
it remained unoccupied for approximately a year; that 
when he found his wife no longer a resident of the District 
of Columbia, and did not intend to rely on the separation 
agreement, he re-occupied the premises, paid up the mort¬ 
gage payments, including taxes and interest, made repairs 
and valuable improvements to the said premises. He also 
alleged that long prior to August, 1948, some of his Wash¬ 
ington friends had visited Los Angeles, California, and 
had advised him that his wife, living under the name of 
Julia Stratton, had died. In reliance thereon, the husband 
claimed he had thereafter married his second wife, appel¬ 
lant Anna C. Holcomb, nee Snipe, in Virginia, on August 
21, 1948, and that he and his second wife lived together 
at the aforesaid premises as man and wife until this suit 
was filed. The husband further alleged that his second 
wife, after the marriage had expended approximately 


4 


$3,000.00 in improving and repairing the real estate. He 
denied that his first wife was entitled to an account- 
3 ing, or further maintenance, and also averred the 
death of Charles L. Houston and John T. Risher, 
who could tesify relative to the surrounding circumstances 
in the execution of the property and separation agreement, 
during the absence of nearly six years from the city of 
his wife, Julia. The husband counterclaimed for an ab¬ 
solute divorce upon the ground of voluntary separation 
for more than five years without cohabitation, prayed for 
dismissal of his wife’s complaint, and for general relief. 

3. In her reply to the husband’s counterclaim, the wife 
admitted living separate and apart from him since March 
23, 1945, but she claimed she should obtain the divorce 
decree, upon the ground of voluntary separation for five 
years, because the husband had entered into a bigamous 
marriage and was living in adultery. In the entire pro¬ 
ceedings, the only issue with respect to divorce, upon the 
ground of voluntary separation, was which party should 
receive the decree. 

4. Appellant Anna C. Holcomb, the second wife of the 
husband, was permitted to intervene as a party defend¬ 
ant by order of the Court, passed May 22, 1951. To the 
complaint filed by the first wife, Anna answered, claiming 
that the complaint failed to state a claim for relief; that 
she had married the husband in Virginia on August 21, 
1948, believing the husband to be a widow’er, and believing 
that her marriage was a lawful ceremony. Thereafter she 
had lived as man and wife with the husband at 5079 Sheriff 
Road, N.E., up to the time the present suit was instituted, 
and that she had at all times believed that the husband was 
the sole owner of said premises, and that she had acquired 
an inchoate right of dower by reason of her marriage. 

The second wife further alleged that since the marriage 
in 1948, she has been gainfully employed, earning an 
average income of $3,275.00, and in reliance upon the va- 
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lidity of her marriage, she had expended out of her 
4 own earnings the sum of approximately $2,420.03 for 
the following payments: $1,150.00 for payments of 
interest and curtails to the Prince George Bank and Trust 
Company, holder of the deferred purchase money first 
deed of trust indebtedness upon the aforesaid real estate, 
$720.00 to discharge a second deed of trust indebtedness 
held by the City Bank of Washington, D. C., $99.88 to 
purchase a hot-water heater for the premises, $151.19 con¬ 
tributed to the purchase and installation of storm windows 
upon the premises, and $298.96 payments for an oil burner 
installed on the premises. It was further alleged by the 
second wife that these expenditures enhanced the value 
of the property, and were made upon the faith of her mar¬ 
riage and her dower rights acquired thereby. 

The second wife contended that she had been caused ir¬ 
reparable damage by reason of the failure of the first wife 
to assert her rights over a long period of time, and that 
the wife was barred by her laches. She prayed that the 
complaint be dismissed or, in the alternative, that if title 
to the real estate be conveyed to the wife, then the second 
wife should obtain a lien upon the real estate to secure re¬ 
imbursement for the amounts expended by her, and or 
general relief. 

Trial upon the merits was held before Judge F. Dickin¬ 
son Letts on December 8-9,1952. In her opening statement, 
the wife reiterated the claims contained in her complaint 
and counterclaim for divorce. The husband defended upon 
the ground of his ■wife’s laches; repudiation and abandon¬ 
ment of the separation agreement; waiver of her rights 
thereunder by prosecuting Civil Action No. 28653; which 
was dismissed for want of prosecution; and that it would 
be inequitable to grant the claims in the circumstances to 
be proven since the grant was merely discretionary. The 
second wife defended against the wife’s claim to compel 
conveyance of the real estate, under the separation agree¬ 
ment, upon the grounds of laches, and the bar of res 
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5 judicata by virtue of the dismissal of Civil Action 
No. 28653 upon the merits. Alternatively, the second 
wife claimed she was entitled to a lien against the real estate 
for her expenditures if the wdfe prevailed in obtaining con¬ 
veyance of title from the husband. 

Counsel for the wife moved for judgment upon the 
ground that no defense had been shown by the husband and 
second wife to the claim for specific performance. Said 
counsel conceded that the husband had acquired title in 
February, 1945, but contended that no prejudice had been 
shown because the real estate had been occupied rent free, 
and mere delay was insufficient. The Court requested that 
the motion be withheld until the conclusion of the testi¬ 
mony. 

6. Thereupon, there were introduced in evidence, by the 
wife, documentary proofs abridged as follows: 

a. A contract of sale: 

“Received from Weldon H. and Julia S. Holcomb 
$786.45 of which sum $186.46 is to be applied (to the 
payment of settlement charges), and the balance there¬ 
of is to be applied as part payment of the purchase of 
Lot 214 in Square 5176, with improvements thereon 
known as 5079 Sheriff Road, N.E., in the District of 
Columbia. Total price of property $5,850.00. The 
purchaser is to assume a first deed of trust secured on 
the premises in the principal sum of $5,250.00 with in¬ 
terest at the rate of 4*4% per annum on the unpaid 
balance until paid, the said principal and interest to 
be payable in monthly installments of $29.19 (plus 
additional monthly charges for part of real estate taxes, 
fire insurance, FHA mortgage insurance, and special 
tax assessments, if any, which constitute a monthly 
total of $38.36). This property is to be conveyed in 
the name of Weldon H. Holcomb and Julia S. Holcomb. 
Signed, Weldon H. Holcomb, purchaser; accepted by 
The Suburban Heights Development Company, seller.” 

Said contract was printed and typewritten, except for the 
signatures; the names, “Weldon H. and Julia S. Holcomb,” 
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and “Weldon H. Holcomb and Julia S. Holcomb,” appear¬ 
ing in the body of the contract, were handwritten. ; 

b. A deed of conveyance: 

“Made the first day of February, 1945, by and between 
The Suburban Heights Development Company, party 
6 of the first part, and Weldon H. Holcomb, party of 
' the second part, conveying Lot 214 in Square 5176. 

Recorded in the Land Records of the District of Colum¬ 
bia on February 17, 1945, in Liber 8071, folio 465 et 
seq.” 

c. Receipts: 

‘ “Received by Prince Georges Bank & Trust Co. from 

Julia S. Holcomb, $38.36 on 5/24/45, $38.36 on June 
14, 1945, and $38.36 on July 11, 1945, or a total of 
= $115.08, for monthly payments due on Lot 214, Square 

5176. 

i 

d. Separation agreement: 

“LEGAL SEPARATION AGREEMENT BETWEEN 
WELDON H. HOLCOMB and JULIA HOLCOMB 
This indenture made this 29 day of March, 1945, be¬ 
tween Weldon H. Holcomb and Julia Holcomb, his 
wife, both of full age and residents of the District of 
Columbia, witnesseth: 

Whereas divers differences have arisen between the 
parties, as a result of which they have agreed, and do 
hereby agree, to live separate and apart from each 
other and not seek in any manner to molest, annoy or 
interfere with each other in business, personal or 
social matters in any manner whatsoever; 

And whereas they further desire to settle all prop¬ 
erty rights and all claims for support, maintenance or 
alimony; and to hold their property and other rights 
after the execution and performance of the covenants 
of this agreement, the same as if they had never been 
married; ' 

Now therefore, they have mutually covenanted and 
agreed, and do hereby mutually covenant and agree, 
between themselves — 

1. That as soon as he receives deed of conveyance to 
their present residence, known as premises 5079 Sheriff 
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Road, North East, in the District of Columbia, placing 
title to said property in him subject to dower rights, 
Weldon H. 'Holcomb will convey all interest in said 
real estate to his wife Julia Holcomb by good and suf¬ 
ficient conveyance. 

2. That Julia Holcomb will accept said conveyance 
and transfer of all household furniture, furnishings and 
equipment now on or hitherto purchased or otherwise 
obtained for use in said present residence—which Wel¬ 
don H. Holcomb hereby covenants to transfer to her 
by good and sufficient instrument—as a total release 
and discharge of all claims against Weldon H. Holcomb 
from the date of said transfer of real and personal 
estate henceforth, for support, maintenance, alimony, 
dower or any other claim of any nature whatsoever 

against Weldon H. Holcomb. 

7 3. That until said transfer of real and personal 

estate Weldon H. Holcomb will support his wife 
according to his station in life and keep up all pay¬ 
ments on said real and personal property; and his 
wife will perform all household duties, except that in 
view of the difficulties and differences between the 
parties they shall occupy separate bedrooms and hold 
their respective person inviolate. 

4. That immediately upon said transfer of real and 
personal estate Weldon H. Holcomb will remove him¬ 
self and all personal belongings from said residence, 
with right and privilege expressly reserved in Julia 
Holcomb to dispose of all personal effects or other 
property left on said premises by Weldon H. Holcomb 
more than seven days subsequent to said transfer, 
without necessity of accounting to Weldon H. Holcomb 
for said personal effects or other said property. 

5. That after said transfer of real and personal 
estate and removal of Weldon H. Holcomb from said 
premises, he shall not return thereto except for the 
purpose of removing his personal effects and other 
property as covered by this agreement; and he and his 
wife Julia Holcomb from said time shall be entitled to 
make and keep such company and friends and ac- 
quaintenances, and visit and repair to such places and 
at any hours, the same as if single. 
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In witness whereof the parties have hereunto affixed 
their names and seals this 29th day of March, 1945. 

I 

(s) Weldon H. Holcomb (s) Julia Holcomb 

(seal) (seal) 

Weldon H. Holcomb Julia Holcomb 

The foregoing instrument was duly acknowledged by 
the husband and wife before a notary public on the 29th 
day of March, 1945. 

7. Called as a witness by the wife, the husband testified 
on direct examination by counsel for the wife as follows: 

a. He intended to convey title to the real estate but the 
wife was not around when the time to convey arrived; that 
he had been told by the attorney for the wife, who prepared 
the separation agreement (Charles H. Houston, deceased,) 
at the time the husband executed it, that nothing further 
was left for the husband to do, that Mr. Houston would take 
care of all else. 

b. The husband went to the house at 5079 Sheriff Road, 

Northeast, in 1945, to deliver an alimony check to 
8 the wife; that a strange man answered the door; that 
the wife would not let him in; and that he knocked 
the door down to get in. Thereafter the wife filed a com¬ 
plaint against him with the United States Attorney’s Office, 
which was dropped after the husband agreed to pay for 
replacement on a broken lock on the door. 

c. Sometime later, in the same year, the Prince Georges 
Bank & Trust Company, holder of the first deed of trust 
deferred purchase money on the premises, called the hus¬ 
band to indicate that they were going to foreclose because 
the note was three months in arrears; the bank demanded 
payment and advised the husband that the house was 
vacant. The husband thereupon paid the bank $120.00 and 
permitted the house to remain vacant for about a year be¬ 
cause of a bad heating and hot water plant, but during 
this time the husband did some painting and repairing. 
Later, he rented the house for about a year to Alease 
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Thompson Moreland, receiving $65.00 monthly as rent, 
which amount was the legal rent ceiling. 

d. In August, 1948, the husband married Anna C. Snipe 
(the second wife) in Woodbridge, Virginia, and they took 
up residence together at 5079 Sheriff Road, Northeast. He 
ceased cohabiting with the second wife when his first wife 
reappeared and instituted the case at bar in February, 1951. 
Since then, he has been living with friends in Eagle Harbor, 
Maryland; he owns no property; does odd jobs; was injured 
about July, 1951, in a fall, and has not been able to work 
for some time since. 

e. The husband stated that he had learned from several 
people that his first wife had died in California; he denied 
that the wife had visited him at his place of employment 
(Hecht Company warehouse) in the summer of 1947. 

f. It was further testified by the husband that he had 
requested his second wife, after their marriage in August, 

1948, to make the payments on the house, and to take 
9 care of repairs and improvements. After delibera¬ 
tion for several days, she agreed to do so, and she 
paid subsequent installments on the first and second trust 
notes which were the husband’s sole obligations. 

g. The husband placed a second trust on the property 
to secure a loan for $720.00, repayable in monthly install¬ 
ments, which was used to pay for a concrete porch, walks, 
and other things. 

8. On cross-examination by counsel for the husband, he 
testified: 

a. The $720.00 loan aforesaid was borrowed from a bank; 
the loan was repaid by the second wife. 

b. In the execution of the separate agreement, prepared 
by Charles H. Houston, Esq., deceased, the husband was 
not represented by counsel, but he paid Mr. Houston $15.00. 
His first wife, thereafter, never demanded of him that he 
perform the separation agreement. 

c. After the altercation at the house, when he sought to 
deliver an alimony check, and the hearing in the United 
States Attorney’s Office, the husband did not see the wife 
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until just prior to the date when she filed the present suit. 
At this latter date, which he placed at about December, 
1950, in the office of Belford V. Lawson, Jr., the wife’s 
attorney, the wife told him that he has not paid any ali¬ 
mony, and that he ought to give her something. He refused, 
saying he could not give her anything and for her to take 
it up with his lawyer. From April, 1945, until this meeting, 
the husband did not hear from the wife or from her at¬ 
torneys ; no demand was made by anyone that he perform 
the separation agreement. 

d. On cross-examination by counsel for the first wife 
(after the Court ruled that the husband had become a wit¬ 
ness in his own behalf), the husband testified: 

Q. I will show you an affidavit, or copy of an affi¬ 
davit, that is filed in this cause and ask you if you 
made these statements, in substance: 

“Almost immediately after the execution of this sep¬ 
aration agreement, I believe I executed an instrument 
in the office of Charles L. Houston, whereby I was led 
to believe that I deeded premises 5079 Sheriff Road, 
Northeast, Washington, D. C., to plaintiff, and im¬ 
mediately thereafter removed myself from; said 
premises.” 

Q. You made that statement to Mr. Howard, didn’t 
you? A. Yes, sir. 

Q. And you thought you had deeded the property 
9a to her? A. Yes, sir, as far as I know. 

Q. You did? A. Yes, sir. 

Q. Then you go on and say this: 

“thereafter, I attempted to enter the premises to 
obtain my personal belongings, but found that all 
the doors were locked. As a result of my attempting 
to gain entry for the purpose of obtaining my per¬ 
sonal belongings, the said Julia Holcomb filed a com¬ 
plaint in the police court against me, stating that I 
was attempting an unlawful entry to premises 5079 
Sheriff Road, Northeast.” 

Q. You said that, didn’t you? A. Yes. 

Q. You didn’t mention anything about kicking the 
door? Did you mention any kicking the door down or 
entering the house? A. I can’t answer the question 
the way you give it. I will have to explain it. 
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Q. No, I will ask you the questions. Then you say: 
“Plaintiff's complaint was she was the owner of said 
property, which I do not deny.” 

Q. You didn’t deny she owned the property? A. I 
guess so, I don’t know. That has been sometime ago. 

Q. Well, this affidavit was sworn to by you on the 9th 
of May, 1951? A. Yes, sir. 

Q. And your memory was pretty good then, wasn’t 
it? A. Yes, sir. 

Q. And you say now you can’t remember whether 
these things are true or not? A. I think they are 
true. If I signed it, I will admit that they are true. 

e. On further examination by his own counsel, the hus¬ 
band also testified that he paid the temporary alimony in¬ 
stallments until Judge McGuire told him not to do so, at the 
hearing in February, 1946, when Civil Action No. 28653 was 
dismissed for want of prosecution. 

10 f. Introduced in evidence was a copy of a letter 
which the husband testified he wrote in 1947 to the 
Prince Georges Bank, as follows: 

“Enclose Please find money order for 7672 Please 
send me a new Book marked up to date I have not 
Had any Book sense my Wife and I separated and 
now she is dead.” 

g. Mr. and Mrs. Scott, who owned a restaurant at Florida 
Avenue and T Streets, Northwest, talked to the husband 
after their return from Los Angeles, California. From 
what they told him, he assumed his wife was dead, and 
about a year later he married his second wife. 

h. There was introduced in evidence, by the husband, the 
record of Civil Action No. 28653, filed in the United States 
District Court for the District of Columbia, bearing the 
title: Julia S. Holcomb, 5079 Sheriff Koad, Northeast, 
plaintiff, v. Weldon H. Holcomb, 300 T Street, Northwest, 
which contained the following: 
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(1) a verified complaint filed on April 23, 1945, by the 
wife, bearing the caption: “Complaint for Limited Divorce 
and/or Maintenance, Etc. Cruelty,” and alleging: 

“That plaintiff and defendant lived and cohabited to¬ 
gether as husband and wife until on or about March 

23, 1945, when they separated by reason of cruel and 
inhuman treatment exhibited and displayed by the de¬ 
fendant to your plaintiff for a long period of time 
preceding the date that your defendant wilfully and 
deliberately deserted and abandoned your plaintiff on 
said date of March 23, 1945, that he has committed 
divers assaults on the plaintiff and has committed 
threats to take her life, that defendant has failed to 
provide for the support of your plaintiff and neither 
has he furnished her with the means to secure sup¬ 
port and maintenance, although he, the defendant, is 
well able financially to fully support and maintain 
your plaintiff. 

“That your plaintiff is unemployed while the defend¬ 
ant is by occupation an auto mechanic. 

Wherefore, the premises considered, plaintiff 
prays:: 

11 2. That plaintiff be awarded a judgment of 

limited divorce (legal separation from bed and 
board) from defendant. 

3. That plaintiff be awarded an allowance of Counsel 
fees and costs. 

4. That plaintiff be awarded an allowance of alimony 
or maintenance pendente lite for her support. 

5. That property rights be adjudicated herein. 

6. For such other and further relief as to the Court 
shall be deemed meet and proper. 

/s/ Julia Holcomb 

/s/ John J O’Brien 

Attorney for Plaintiff” 

(2) A verified answer filed by the husband on June 15, 
1945, alleging: 

“Defendant admits having lived and cohabited to¬ 
gether with plaintiff as husband and wife until March 

24, 1945; but denies that plaintiff and defendant sepa- 
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rated by reason of any cruel and inhuman treatment 
exhibited and displayed by the defendant on the plain¬ 
tiff at any time, and denies that the defendant wilfully 
deserted and abandoned the plaintiff on March 24, 
1945, and he emphatically denies having committed 
divers assaults on the plaintiff, or has committed 
threats against her life; and defendant emphatically 
denies having failed to provide for the support of the 
plaintiff, and denies that he has failed to furnish the 
plaintiff with means to secure support and mainte¬ 
nance. 

“NEW MATTER 

“Further answering plaintiff’s Complaint, the defend- 
and states that due to the lack of congeniality and in- 
compatability of temper on the part of the plaintiff, 
and the consequent wranglings caused by the plaintiff 
by her ungovernable temper, petulance of manner, 
rudeness of language, and plaintiff’s assault on the 
defendant, divers differences arose, as a result of 
which both the plaintiff and the defendant entered 
into a Legal Separation Agreement on the 29th day 
of March, 1945, — a copy of which is annexed hereto 
marked Exhibit “A,” wherein, among other things, 

plaintiff and defendant agreed to live separate 
12 and apart. 

“The defendant emphatically denies having wil¬ 
fully and deliberately deserted and abandoned the 
plaintiff, but, on the contrary, a voluntary separation 
was had between the parties pursuant to the Agreement 
referred to heretofore. That the defendant therafter 
voluntarily left his place of abode at 5079 Sheriff Road, 
N.E., and permitted the plaintiff to occupy the said 
premises pursuant to said Agreement. Plaintiff is 
still in possession and occupation of said premise, 
up to the time of the filing of this Answer. 

“That the defendant at the time the parties herein 
separated, left a large amount of household furniture, 
furnishings and equipment, purchased or otherwise 
obtained by the defendant for use in the family home. 
That the plaintiff, since the first of April of 1945, has 
sold and disposed of approximately $500.00 worth of 
said furniture, furnishings and equipment hitherto 
purchased and obtained for use in the family home, 
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and that she, the plaintiff has retained the proceeds 
thereof. 

“Defendant is informed and believes, and therefore 
avers, that if the said plaintiff is not restrained from 
doing so, she will dispose of all, or nearly all, of the 
remaining household furniture, furnishings and equip¬ 
ment. 

“Wherefore, defendant having fully answered, prays: 

1. That the plaintiff be required to quit premises #5079 
Sheriff Road, N.E. and to give possession of said 
premises to the defendant; 

2. That she be restrained from selling or disposing of 
any of the furniture, furnishings or equipment in 
premises 5079 Sheriff Road, N.E.; and 

3. For such other and further relief as to the Court 
may seem just and proper under the circumstances 
of this particular case. 

/s/ Weldon H Holcomb 

/s/ A. M. Goldstein 

Attorney for Defendant” 

Annexed to the husband’s answer, aforesaid, was a true 
copy of the separation agreement, executed March 29, 
1945, which is fully set forth hereinbefore. 

(3) An order, passed by Judge Matthew F. McGuire, on 
the 15th day of June, 1945, awarding the wife, as main¬ 
tenance, pendente lite, the sum of $25.00 monthly, in semi¬ 
monthly installments of $12.50. 

(4) Motions were filed by the wife, on October 15, 1945, 
December 7, 1945, and January 18, 1946, to adjudge 

13 the husband in contempt for alleged failure to pay 
the temporary maintenance. The motion of De¬ 
cember 7, 1945, was withdrawn by the wife. No formal 
disposition of the other motions were made, except for the 
following order. 

(5) On February 20, 1946, an order was passed by 
Judge Matthew F. McGuire, dismissing Civil Action No. 
28653 for want of prosecution by the wife. 
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i. The husband further testified that in 1945, when he 
was notified by the bank holding the first trust note of 
the three-month arrearage in the deferred purchase money 
installments, he went to the house, found it vacant, un¬ 
occupied, and the doors wide open. He also introduced in 
evidence a letter from the Suburban Trust Company (suc¬ 
cessor to the Prince Georges Bank & Trust Company), 
dated November 1, 1952, addressed to him, relating to the 
real estate at 5079 Sheriff Road Northeast, stating: 

“According to our records the original amount of 
this note was $5,250.00 and was dated November 14, 
1944. The first payment became due January 1, 1945, 
and since that time 94 monthly payments have been 
received totalling 3,690.42. The last payment was 
received October 16, 1952. Monthly payments included 
principal, interest, funds for payment of taxes, FHA 
insurance and hazard insurance. The present unpaid 
principal balance of the note is $4,181.49 as of October 
1, 1952. We have on hand a credit balance of $87.28 
in the tax and insurance account/’ 

j. It w*as stipulated by counsel in open court that the 
husband had also placed a second deed of trust on the real 
estate on February 13,1948, to secure a loan to the husband 
from the City Bank of $720.00. 

k. The husband stated that from the time in 1945, when 
he found the house at 5079 Sheriff Road, Northeast, aban¬ 
doned and reoccupied the same, neither his wife nor any¬ 
one in her behalf or otherwise made any demand upon him 
to give up the house, until the present suit was filed. 

l. He also testified that after his marriage in August, 

1948, to the second wife, the second wife made all 
14 subsequent payments on the first and second trust 
note on the house; that she was employed by the 
Federal Government when he married her and she has 
been continuously employed there since. His second wife 
also, alone, made all the payments for storm -windows and 
doors, oil burner, plumbing and sinks in the kitchen, taxes 
and water rent, and that he made none of these payments; 
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that no income was received from the real estate after 
August, 1948. 

9. On redirect examination by the wife’s counsel, the 
husband denied that the payments made by his second 
wife for the mortgages and improvements were made as 
a loan to him. 

a. He also testified that the Scotts, w T ho had informed 
him that his first wife had died, after their return from 
California, had themselves died prior to the trial. 

b. He admitted that he had rented the real estate to Mrs. 
Thompson from August, 1945, to July, 1948, at $65.00 
monthly, but he stated that he had actually received rent 
payments for only about one and one-half years; that dur¬ 
ing the earlier part of the tenancy he had let her stay there 
without payment of rent while he was fixing the place up. 

c. He further stated that his second wife had personally 
obligated herself upon the contracts and notes for the 
acquisition of some of the improvements to the real estate. 

10. On reCross examination, the husband testified; 

a. That he had paid to his wife the sum of $175.00, in 
accordance with the decree for temporary alimony, be¬ 
tween the period June, 1945, to February, 1946, and had 
ceased payments after dismissal of Civil Action No. 28653 
in February, 1946. That during that time his wife’s at¬ 
torney had made no demand upon him for the real estate, 
but had only demanded the payment of the temporary 
alimony installments. 

b. The husband was asked by his attorney whether he 

knew what his earnings were after he married his 
15 second \v r ife. The Court sustained an objection to 
the question, which was raised by counsel for the 

wife. 

11. Alease Moreland (Mrs. Thompson) testified as a 
witness for the wife that she had rented premises 5079 
Sheriff Road, Northeast, from the husband during; the 
period August, 1945, to July, 1948, at $65.00 monthly which 
she regularly paid to the husband. On cross-examination, 
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this witness admitted she received a receipt from the hus¬ 
band each time she paid rent, wdiich she paid in cash, but 
she did not have any of the receipts. 

12. The wife thereupon testified that: 

a. She married the husband in July, 1944, and lived with 
him until March, 1945, when they separated due to dis¬ 
agreements, among which was the fact that she insisted 
upon the husband taking her down town one day but he 
refused. 

b. After the husband left the house, she got a job in 
the Census Bureau the following week. She remained in 
the house four and one-half months thereafter and made 
the payments on the first trust note for May, June, and 
July, 1945, in the total sum of $115.08. 

c. She left Washington the latter part of August, 1945, 
to attend school under a scholarship in Los Angeles, Cali¬ 
fornia. 

d. She admitted that her husband paid her $25.00 monthly 
under the terms of the temporary alimony decree in Civil 
Action No. 28653; that between June 16, 1945 to January 
25, 1946, inclusive, he paid her $175.00, but had paid her 
nothing thereafter. 

e. She was in constant communication with her attorney, 
Belford V. Lawson, Jr., until she visited the District of 
Columbia in August, 1947. From April, 1947, until the 
present trial she has been employed as a nurse in New 

York. 

16 f. She saw her husband in August, 1947, at the 
Hecht Company warehouse, where he was employed. 
She told him she had heard he had circulated rumors she 
was dead; she said she had come back to fight him and 
asked him for money for support but he refused to give 
her anything. At that time she also visited the Prince 
Georges Bank & Trust Company. 

g. She visited the husband again at the Hecht Company 
in 1948; and again she went to the Prince Georges Bank 
where she was shown a letter which was written to the bank 
by the husband in 1947, indicating that she was dead. 
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h. She last heard from her attorney, Mr. Lawson, Jr., 
in 1949, at which time she employed as her attorney, Mr. 
Christopher Garnett, and had her papers turned over to 
new counsel. 

13. On cross examination by counsel for the husband, 
the wife testified: 

a. She had been married twice before, first to Reverend 
Stratton who died, then to Bernard Brown, whom she 
divorced; but she always used the name of Stratton, al¬ 
though her maiden name is Julia Louise Mitchell. 

b. Mr. Lawson, Jr., replaced Mr. O’Brien as her attorney 
in Civil Action No. 28653, and Mr. Lawson was assisted by 
his associate, Mr. Brown. She was regularly kept in¬ 
formed of the progress of Civil Action No. 28653, and con¬ 
tinued to be in contact with Mr. Lawson’s office after the 
dismissal of that suit. 

c. The wife admitted receiving the following corre¬ 
spondence from her attorney, which was introduced in 
evidence: 

(1) “March 12, 1946 

“Miss Julia M. Stratton 
Music Town 

Corner Normandie & Jefferson 
Los Angeles 7, California 

Dear Miss Stratton: 

Your suit for limited divorce was dismissed 
17 on February 20,1946, for the reason that you were 
not here. As a result of this dismissal it will be 
impossible to file a new affidavit upon which to base 
your claim for maintenance. May I suggest that in¬ 
stead of filing another suit for a limited divorce; that 
you wait until the first of 1947 and file a suit for an 
absolute divorce? The advantage in doing this is that 
you will save at least three years in obtaining your 
absolute divorce. Had we gone on with the limited 
divorce you would not have been able to file a suit for 
an absolute divorce until two years from the date of 
the decree of the limited divorce. Please advise me 

• i 

♦ 
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as to whether or not you want to file a new suit for 
a limited divorce or wait until the end of the two year 
period of desertion and file a suit for absolute divorce. 

I notice that you have changed the amount stated in 
the last affidavit mailed to you. Judging from the re¬ 
ceipts of your husband’s payments it seems that the 
amount I stated in the affidavit was correct. However, 
I cannot be responsible for the differences in your 
figures and those quoted by me for the reason I did 
not handle the collection of your alimony. If you wish 
me to file a suit for maintenance while we wait for 
the time for filing a suit for an absolute divorce or 
if vou wish me to file a new suit for a limited divorce 
I shall be glad to undertake this provided the amount 
you claim due you is to begin from the period I started 
on your case. In addition to this it will be necessary 
for you to send me a retainer’s fee. 

Please advise me at once what you wish me to do. 

Yours very truly, 

Lawson, McKenzie & Windsor 

By /s/ Joseph A. Brown 
Joseph A. Brown.” 

Lawson, McKenzie & Windsor 

(2) “February 18,1947 

“Miss Julia M. Stratton 
610 E. 54th Street 
Los Angeles, 11, Cal. 

Dear Miss Stratton: 

On April 16, 1946 Mr. Joseph A. Brown of this 
office wrote you advising that on February 20, 1946 
your suit for limited divorce had been dismissed for 
want of prosecution. The judge refused to grant an 
extension of time. 

If a decree for limited divorce had been granted, it 
could not have been made absolute until February of 
next year and the property could not be disposed of 
until that time by the Court. The two years will 
18 be up on March 23rd, according to the complaint 

filed by Mr. O’Brien. I think it would be best for 
you, if you are so disposed, to file suit for an absolute 
divorce at that time. In that suit the matter of main- 

♦ 
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tonance and disposition of the property could be taken 
care of and it would mean that you would get your 
absolute divorce sooner than if a limited divorce had 
been granted. 

Our last attempt to reach Mr. Holcomb was unsuc¬ 
cessful. Do you know his present address? If we 
can locate him, I will try to collect the money he owed 
up to the time the suit was dismissed as that order 
was in effect only up to that time. Please let me know 
your wishes in the matter. 

Very truly yours, 

/s/ B. V. Lawson, Jr. 

B. V. Lawson, Jr.” 

(3) “15 April 1947 j 

“Miss Julia M. Stratton 
610 East 54tli Street 
Los Angeles, Calif. 

I find that the agreement between you and Mr. Hol¬ 
comb in which he promises to convey the property to 
you is also an agreement of voluntary separation. 
Under District of Columbia law, five years must elapse 
after a voluntary separation before a divorce can 
be obtained. Under the circumstances, a suit for 
divorce on the grounds of desertion would not be ad¬ 
visable. 

I recommend that you file suit to enforce the agree¬ 
ment and I am enclosing a complaint for you to sign. 
Please let me know the amount Mr. Holcomb owed 
you up until February 20, 1946 so that I may insert 
it in the compliant. 

I would like to know if you have changed your place 
of residence to California. If so, you may be able to 
obtain a divorce there sooner than in Washington. If 
Washington is still your residence, I will insert it in 
the complaint. If you have changed your residence to 
California, have the complaint notarized there. Other¬ 
wise, I will have it done here. 

I called Mrs. Thompson and she said as far as she 
knows Mr. Holcomb still lives at 300 Tea Street, N.W., 
so I will try to have him served there. Do you know 
where he works? He is not working for the Evening 
Star now. 

♦ 
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When you send me the complaint, the information 
requested, $15 for costs and a $50 retainer, I will file 
suit and advise you. 

L9 I thought it best to send you this policy in the 
event you might want to change the beneficiary. 

Very truly yours, 

/s/ B. V. Lawson, Jr. 

B. V. Lawson, Jr.” 

d. She also admitted sending the following letter, which 
was introduced in evidence: 

“385 Edgecombe Avenue, Apt. 3, 
New York 31, N. Y. 

10-18-50 

“Attorney Belford Lawson; 

11th and You Stts, N.W. 

Washington, D. C. 

My dear Mr. Lawson: 

Today I have forwarded to my attorney, Mr. C. B. 
Garnett of the Tower building, Washington, D. C. the 
sum of $50.00 as requested by you for the release of 
my papers that were left in your care when you were 
handling my case against Mr. V 7 eldon Holcomb. 

Will you please turn over the following papers 
which I left in your charge, and Mr. Garnett will give 
you the fifty dollars as requested. 

1. Marriage License. 

2. Original Contract, drawn up and notarized by Atty. 
Chas. H. Houston, with the signature of Mr. Holcomb. 

3. Book showing payments I made to the Housing 
Office at Hyattsville Md. during Mr. Holcomb’s ab¬ 
sence. 

4. Original contract for the house, a photostatic copy 
left with you when I left for California. 

5. Final Deed for the house. 

I shall appreciate your letting Mr. Garnett have 
these papers immediately. 

Yours very sincerely, 

/s/ Julia M. Stratton 
Julia M. Stratton.” 
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e. The wife also testified that she had visited the Dis¬ 
trict of Columbia in 1949, and intermittently, between 1947 
and 1950, had been back and forth. She left the matter 

of the separation agreement in the hands of her at- 
20 torney, Mr. Lawson, Jr., but she did not know what 
steps he had taken. 

f. She used the name of Julia Stratton continuously 
after she left Washington and still uses it. When she left 
5079 Sheriff Road, Northeast in August, 1945, she put all 
the furniture in the house in storage for a year and one- 
half. She received the last payment of alimony from the 
husband on January 25, 1946. 

g. About April 15,1945, she received in the mail the deed 
which conveyed title to the husband of 5079 Sheriff Road, 
Northeast. She thereupon took it to her attorney where 
she notices that title had been conveyed to the husband 

i 

alone. 

14. The second wife took the stand in her own behalf 
and testified: ! 

a. She married the husband on August 21, 1948, without 
any knowledge other than that the husband was free to 
marry her. She learned nothing to the contrary until just 
before the present suit was filed. 

b. Introduced in evidence by her were documents and 

cancelled checks as follows: ; 

(1) Weatherguard Corporation written contract exe¬ 

cuted July 26, 1949, by Anna C. Holcomb and Weldon H. 
Holcomb, who both promised therein to pay the amount of 
$413.28 credit price, for eight storm windows, eight alum¬ 
inum screens and tw’o storm doors, at 5079 Sheriff Road, 
N.E., in thirty-six monthly payments of $11.48 each. Also, 
sixteen checks, drawm by Anna C. Holcomb on the First 
and Merchants National Bank of Richmond, Virginia, to 
the order of American Security Company, in the total sum 
of $180.92, between the period of 'September 4, 1950, and 
September 29, 1952. ! 

(2) L. P. Steuart & Bro. Inc., written contract executed 
December 15, 1948, by Anna Holcomb and Weldon 
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21 H. Holcomb, who both promised therein to pay the 
amount of $424.08 credit price, for installation of 
the following automatic oil burning equipment at 5079 
Sheriff Road, N. E.: 

1 Fluid Heat P-3C Oil Burner complete with Electric 
Ignition 

1 Standard Thermostat 
1 Limit Control 
1 Automatic Draft Adjustor 
1 Stack Relay 

1 Two Hundred Seventy Five gallon fuel oil storage 
tank 

Also, a promissory note, executed December 15, 1948, by 
Anna Holcomb and Weldon H. Holcomb, who both prom¬ 
ised therein to pay to L. P. Steuart Bro. Inc., the sum of 
$424.08 in thirty-six monthly installments of $11.79 each. 
Also, thirty-one checks (and one money order receipt), 
drawn by Anna Holcomb on the First and Merchants Na¬ 
tional Bank of Richmond, Virginia, in the total sum of 
$531.44, between the period of February 2, 1949, and Sep¬ 
tember 17, 1952, which payments included payments for oil 
consumed on the aforesaid premises. 

(3) Sears, Roebuck & Co. written estimate and pro¬ 
posal, made November 20, 1948, to Anna C. Holcomb and 
accepted by her solely, in the amount of $99.88, for the 
installation of thirty gallon gas water heater and parts, 
at 5079 Sheriff Road, N.E. 

(4) Forty-two checks, drawn by Anna C. Holcomb, on 
the First and Merchants National Bank of Richmond, 
Virginia, to the order of Prince George Bank & Trust Com¬ 
pany, and to its successor, Suburban Trust Co. in the total 
sum of $1,608.37, between the period September 24, 1948, 
and September 17, 1952, for monthly payments on the first 
deed of trust note, for deferred purchase money on 5079 
Sheriff Road, N.E. 

(5) Thirteen checks, drawn by Anna C. Holcomb on the 
First and Merchants National Bank of Richmond, Virginia, 
to the order of the City Bank, in the total sum of 
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22 $455.00 between the period October 14, 1948, and 
October 12, 1949, for monthly payments on second 

deed of trust note, for money loaned on 5079 Sheriff Road, 
N.E. 

These exhibits showed that the second wife had expended 
from her own funds the total sum of $2,063.37, toward dis¬ 
charging the first and second trust debts to which she was 
not a party, and had expended in like manner and had been 
obligated personally, by contracts with third parties, to 
expend the further sum of $937.24 for an oil burner, hot- 
water heater, and storm windows and doors. The total 
amount thus involved was $3,000.61, until the date of trial 
in December, 1952. 

c. It was the testimony of the second wife that she would 
not have made the payments or incurred the obligations 
which occurred prior to institution of the present suit in 
February, 1951, had she known the first wife asserted any 
claims or had any rights in the property. She further 
testified that she continued to make further payments, 
after the suit was filed by the first wife, in order to pro¬ 
tect her interests and because the Prince Georges Bank 
was threatening foreclosure. 

d. She further testified that when she married the hus- 

! 

band, she believed she had acquired a home and dower 
rights in the real estate, and, also, she believed that she 
was the sole heir to the real estate, having been advised 
by the husband that he had no other relatives. She also 
testified that she made the payments upon the property in 
order to retain the interest she thought she had acquired 
in the real estate as wife of the owner thereof. 

e. After the second wife commenced to live there, in 
August, 1948, the first wife did not appear at 5079 Sheriff 
Road, Northeast, or in the community, until October, 

1952. 

23 15. Under cross-examination by the wife’s counsel, 
the second wife testified: 
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a. The husband had provided money for food and furn¬ 
ishings but had given the second wife no money to help 
pay the bills. 

b. The husband and second wife did not have a joint 
bank account. She had her own bank account into which 
the husband put no money. 

c. The husband’s earning capacity at the time of the 
marriage was $33.00 weekly, while her’s was over $50.00 
weekly. She personally paid for the oil burner, the first 
and second trust debt payments, and the taxes. 

16. The husband was recalled to the stand by his at¬ 
torney. He testified that: 

a. From the time he re-entered 5079 Sheriff Road, North¬ 
east, in August, 1945, until he remarried in August, 1948, 
he paid the gas, tax, water and repair bills, mortgage 
debts, and made some repairs himself. 

b. The Court sustained an objection by counsel for the 
wife to a question put to the husband regarding what the 
repairs consisted of, and sustained a further like objection 
to a question put to the husband asking his reasons for 
making the aforesaid payments and repairs. 

c. The Court sustained an objection by counsel for the 
wife to a question put to the husband asking him to explain 
why he proceeded to take possession of the house and live 
in it. 

d. The husband denied that he had seen the wife in 1947 
or 1948 but admitted that he had then worked in the Hecht 
Company warehouse. 

e. Counsel for the husband offered to prove, as a basis 

of set-off in connection with the wife’s claim for 
24 accounting, the various payments made by the hus¬ 
band. Upon objection by counsel for the wife, the 
Court denied the proffer. 

17. Thereupon the parties rested their respective cases. 

18. In closing argument, counsel for the husband reit¬ 
erated his defenses to the wife’s claims, and further, he 
argued that the wife had waived all her rights under the 
separation agreement by instituting Civil Action No. 
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28653. Also, that the wife was barred by res judicata from 
prosecuting the present suit, because the dismissal of the 
aforesaid civil action for want of prosecution, constituted 
an adverse adjudication upon the merits pursuant to Fed¬ 
eral Rule 41(b). That by her conduct, subsequent to the 
execution of the separation agreement in March, 1945, the 
wife manifested an intention to rescind the agreement and 
to pursue, and did pursue to completion, an inconsistent 
legal remedy, with full knowledge that the husband was 
able to perform the agreement by executing a conveyance 
of title to her. That no affirmative action was taken by the 
wife to compel performance of the agreement for six years, 
although she was able to do so. That she could not be heard 
to complain at this late date and request specific perform¬ 
ance—a discretionary remedy. That she was barred by 
laches because she had slept upon her rights for an un¬ 
reasonable period of time, and that this delay was preju¬ 
dicial because witnesses had died, other interests had in¬ 
tervened, and the property value had become enhanced. 

The Court rule that the defendants had failed to estab¬ 
lish any defense to the wife’s suit. In ruling upon the sec¬ 
ond wife’s alternative claim for the establishment of a Uen 
against the real estate, the Court stated that she had per¬ 
mitted herself to be duped by the husband, who misrepre¬ 
sented his eligibility to marry, that she is in an unfortunate 
situation and unhappy spot, and that she was no 
doubt prompted to make such payments as she did 
25 because she had a roof over her head; but the Court 
saw no principle of law that will permit it to recog¬ 
nize her claim. 

19. On argument of the question of accounting, counsel 
for the wife waived any request for maintenance, asking 
for the accounting instead, in order to avoid any question 
that the wife was asking for something that had already 
been adjudicated, as asserted by counsel for the husband. 

Counsel for the husband resisted the accounting upon 
the grounds that there was no basis for it, that the wife 
had delayed unreasonably, and that it would be unjust and 
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unfair to grant it, and an undue hardship. Also, that if 
an accounting were granted nevertheless, then the husband 
-was entitled to a full set-off for all the payments he had 
made upon the property, for his maintaining the same, for 
his improvements, and for the deed of trust payments. 

20. On the 16th day of December, 1952, the Court entered 
findings of fact and conclusions of law. The parts thereof 
pertinent to this appeal being substantially as follows: 

Findings of Fact 

a. The wife and husband were married in the District of 
Columbia on July 14, 1944, and lived together until March 
23,1945, when the husband deserted the wife and remained 
away four and one-half months. 

b. On January 19, 1945, the husband and wife entered 
into a contract to purchase 5079 Sheriff Road, Northeast. 
While both husband and wife u T ere named as purchasers in 
the contract, the husband, without the knowledge of the 
wife, had the seller, on February 1, 1945, convey the real 
estate to the husband alone. 

c. That the husband and wife executed a separation and 
property settlement agreement on March 29, 1945, but the 

husband never complied with the terms thereof and 
26 the wife, in order to protect her interest in the 
property, under the agreement, was forced to pay 
three installments upon the deferred purchase money note, 
in May, June, and July, 1945, or a total of $115.08, although 
the husband had assumed this obligation. 

d. The wife was without employment or funds when the 
husband left her. She afterwards obtained a job as clerk 
in the Census Department; and in order to live and make 
payments on the house, she was forced to sell her dining 
room furniture at a great loss. The husband did not com¬ 
ply wdth his contract to support her, and broke into the 
house at 5079 Sheriff Road, Northeast. The wife there¬ 
upon filed Civil Action No. 28653 for limited divorce and 
maintenance, in which action the Court granted her $25.00 
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monthly as temporary alimony, and the husband paid her 
$175.00 under this order. When the case came up for 
trial, the wife was in California and did not appear. The 
case was dismissed. Since August, 1945, the husband has 
occupied the house, either by tenant or personally. 

e. The wife obtained a scholarship from the National 
Foundation for Infantile Paralysis for study in California, 
which required her presence there as of September 1, 1945. 

f. The present suit was brought for specific performance 
of the agreement to convey real estate to the wife, for an 
accounting of the rents therefrom, for separate mainten¬ 
ance, for the appointment of a receiver for the property, 
and for reasonable counsel fees. 

g. The husband’s answer admitted he married Anna C. 
Snipe (the second wife) in Virginia on August 21, 1948, 
and lived together with her as husband and wife at 5079 
Sheriff Road, Northeast, at least until this action was filed. 

h. The second wife filed a motion to intervene as de¬ 
fendant in this action, alleging she was entitled to recover 

payment of a second mortgage debt on the real es- 
27 tate of $720.00, payment for a hot water heater of 
$99.88, payment for storm windows of $151.19, and 
for an oil burner, amounting to $298.96, and $31.50 for in¬ 
terest on the first mortgage and taxes. 

i. When the wife left the District of Columbia in August, 
1945, for Los Angeles to comply with the scholarship award, 
she turned over to her attorney, Belford V. Lawson, Jr., 
for the protection of her interests, all the papers involved 
in this proceeding, and on November 18, 1950, she directed 
Mr. Lawson to turn over these papers to her present at¬ 
torneys. She was constantly in touch with her attorney, 
urging the protection of her interest from 1945 until 1950. 

j. The husband took possession of the real estate when 
the wife left, and rented it to Mrs. Alease Thompson Mdre- 
land from August, 1945, to July, 1948, and received $65.00 
each month, this being the legal rent ceiling, and the fair 
rental value of the premises. Thereafter, the husband oc- 
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cupied the premises as a home for himself and his second 
wife, whom he married in Virginia on August 21, 1948. 
The second wife is still occupying the premises. 

k. Total payments were made upon the first deed of 
trust indebtedness and taxes on the real estate, by the hus¬ 
band and the second wife, of $3,574.92. 

(1) While the separation agreement, executed March 29, 
1945, required the husband to support his wife in accord¬ 
ance with his station in life and keep up all payments upon 
the property, yet if the husband had transferred the prop¬ 
erty, the interest and taxes would have been charged 
against the wife. There were total payments upon the first 
trust of $3,690.00, of winch amount, the wife had paid 
$115.08, leaving $3,574.92 as the amounts contributed by 
the husband. The rental value of the said property for 
the seven years, occupied solely by the husband and 
28 his second wife, was $5,460.00, and if the husband 
w*ere given credit for the payments on the mortgage, 
this would leave a balance of $1,8S5.0S, as being the differ¬ 
ence between the rental value and the contributions to the 
payments of the mortgage and taxes. 

m. The second wife, in any payments she made on the 
property for improvements, or otherwise, was a mere vol¬ 
unteer and w’as acting for the defendant and not for the 
interest of the first wife. 

n. The husband is guilty of bigamy in his marriage to 
the second wife and does not come into court with clean 
hands. 

Conclusions of Law 

a. The wife is entitled to specific performance of the 
separation agreement and property settlement contract, 
executed March 29, 1945, and to have a trustee appointed 
to convey title to 5079 Sheriff Road, Northeast to her. 

b. The wife is entitled in equity to the rental value of 
the property for seven years during which the husband 
had been in control thereof, and either rented by him at 
$65.00 monthly, the legal rent ceiling, or occupied by him. 
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The Court finds for the wife in the sum of $5,460.00 less 
$3,574.92, the amount of payments by the husband upon the 
first trust indebtedness for principal, interest and taxes on 
the property. 

c. Since any contributions made by the second wife were 
voluntarily made to the husband, her petition for inter¬ 
vention should be dismissed. 

d. The wife’s attorneys should be awarded reasonable 
counsel fees. 

21. Pursuant to express direction therefor, judgment 
w’as entered by the Court on December 16, 1952, as fol¬ 
low’s : 

29 Judgment for Specific Performance, for Appoint¬ 
ment of Trustee to Convey, for Amount Due 
Upon Accounting, for Absolute Divorce, Attor¬ 
neys’ Fees and Costs 

In conformity with the Findings of Fact and Con¬ 
clusions of Law r herein, it is by the Court this 16 day 
of December, 1952, 

Ordered: 

1. That the plaintiff, Julia Stratton Holcomb, re¬ 
cover against the defendant, Weldon H. Holcomb, title 
to Lot numbered Two Hundred and Fourteen (214) 
in Square numbered Fifty-one Hundred and Seventy- 
six (5176) in the sub-division made by The Suburban 
Heights Development. Company as per plat thereof 
recorded in Liber 120, at folio 40, one of the Records 
of the Office of the Surveyor for the District of Co¬ 
lumbia, knowm as premises 5079 Sheriff Road, N.E., 
Washington, D. C., and that Karl Kindleberger, Esq., 
be and he is hereby appointed a trustee to execute and 
deliver a good and sufficient deed to said premises. 

2. That the said plaintiff, Julia Stratton Holcomb, 
recover against the defendant, Weldon H. Holcomb, 
the sum of Eighteen Hundred and Eighty-five and 
08/100 Dollars ^$1,885.08), w’hich, when paid, shall be 
a discharge and acquittance to the said Weldon H. 
Holcomb of all obligations under the settlement agree¬ 
ment of March 29, 1945. 




3. That the petition of intervention filed by Anna 
Canfield Holcomb be and the same is hereby dismissed. 

4. That the defendant, Weldon H. Holcomb, shall 
pay to the firm of Garnett and Beach, attorneys for 

the plaintiff, the sum of.Dollars 

($1,000.00) as attorneys’ fees in this proceeding. 

5. That in accordance with the Findings of Fact 
herein, the plaintiff, Julia Stratton Holcomb, and the 
defendant, Weldon H. Holcomb, having been separated 
more than five years before the filing of the cross¬ 
complaint herein and the answer thereto, each praying 
an absolute divorce, the plaintiff, Julia Stratton Hol¬ 
comb, be and she is hereby awarded a divorce from 
the bonds of matrimony existing between her and the 
defendant, Weldon H. Holcomb; provided, however, 
that this judgment shall not be effective to dissolve 
said bonds of matrimony until the expiration of the 
time allowed for taking an appeal, until the final dis¬ 
position of any appeal which may be taken, or, in any 
event, until the expiration of six months from the date 
hereof. 

6. The plaintiff, Julia Stratton Holcomb, is awai-ded 
her costs herein. 

/s/ F. Dickinson Letts 
Judge 

30 22. On the 26th day of December, 1952, the hus¬ 

band filed motions for judgment in his favor as a 
matter of law, or for new trial, upon all the wife’s claims, 
and to amend and make additional findings and conclusions 
and to amend judgment accordingly. He annexed to his mo¬ 
tions an affidavit in which he averred that he is and has 
been unemployed since July, 1951, when he was injured 
in an accident which impaired the use of his right arm and 
leg; that except for the real estate involved herein, he 
has no assets whatsoever and is in fact a pauper; that he 
is unable to pay his own attorney any fee and is unable to 
pay the wife’s attorney any fee; that he is physically 
unable to perform gainful employment or to find same. 

23. In the husband’s motion to alter and amend and 
make additional findings and conclusions, he contended 
that: 
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a. The reference to his desertion and the duration 
thereof should be deleted. 

b. It should appear the fact of acquisition of title in 

the husband’s name alone was known to the wife, and 
she did not execute the contract to buy the real estate as 
purchaser. j 

c. It should appear that the wife prevented the husband 
from returning to the house in April, 1945, and that she 
wilfully refused to perform her household duties. 

d. It should appear that in Civil Action No. 28653, filed 
April 23, 1945, the wife had requested an adjudication of 
property rights and general relief, and that the separation 
agreement had been placed in issue by the husband in said 
suit, who had then prayed therein for possession of the 
real estate and for general relief. Also, it should appear 
that while the wife had seasonable actual and constructive 
knowledge of the dismissal, on February 20, 1946, of Civil 
Action No. 28653 for want of prosecution, she failed, 

without legal justification or excuse, to move 
31 for its reinstatement. And further, that in this 
prior suit, the husband defended upon the grounds 
that he denied he had deserted the wife; he contended 
the wife had repudiated the separation agreement in April, 
1945. 

e. Reference that husband broke into the house should 
be deleted. 

f. There should be an additional finding that he had 
relied upon his wife’s repudiation of the separation agree¬ 
ment and her voluntary election of an inconsistent remedy 
when he made permanent improvements to the realty and 
payments upon the mortgages; that material witnesses had 
died during the long delay by the wife in instituting this 
suit. 

g. Instead of lumping together what the husband’s sec¬ 
ond wife had paid upon the first trust note, it should appear 
that the husband had, on his part, paid $1,966.55. 


34 


h. The finding that he was guilty of bigamy and did not 
come into court with clean hands should be deleted. 

i. He was entitled to a finding on the issue of res 
judicata, and the wife’s alleged repudiation and abandon¬ 
ment of the separation agreement. 

j. He was entitled to a finding that the wife had know¬ 
ingly and voluntarily elected to pursue an inconsistent 
remedy when she prosecuted Civil Action No. 28653 to 
final adjudication. 

k. He was entitled to a finding on the issue of the alleged 
rescission of the separation agreement by the mutual sub¬ 
sequent conduct of the wife, and himself. 

l. He was entitled to a finding showing the factual basis 
for the conclusion of law that the wife is entitled to any 
accounting of the rents, and use of the real estate for 

seven years, or any part thereof. 

32 m. He was entitled to a finding showing the factual 
basis, or a conclusion showing the legal basis, for 
invoking the discretionary power of the chancellor to 
grant specific performance in the circumstances of this 
case, where monetary damages for the failure to convey 
the real estate, in April, 1945, would be a small fractional 
part of the value now involved in the real estate. 

n. He was entitled to a finding showing the factual basis 
for the conclusion that $1,000.00 is a reasonable amount 
for counsel fees in the circumstances of this case. 

o. He was entitled to a finding showing the factual basis 
for the finding that he had failed to support the wife, and 
showing the factual basis for the implied legal conclusion 
that the wife was not barred by laches or estoppel. 

24. In said motion, the husband further contended that 
the conclusions of law were erroneous, and that the Court 
had failed to render conclusions dispositive of all the 
material issues raised by the record and the evidence. 

25. On the 26th day of December, 1952, the second wife, 
separately and individually, filed motions for favorable 
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findings and judgment as a matter of law, for new trial, 
and to amend or make additional findings and conclusions 
and to amend the judgment accordingly. 

She claimed as erroneous the findings with respect to the 
contents of her answer filed in the cause; holding her to 
be a volunteer; and lumping together the payments which 
she made upon the first trust debt with those made prior 
thereto by the husband. She further claimed that the con¬ 
clusion of law holding her to be a volunteer in all her ex¬ 
penditures was likewise erroneous. The second wife re¬ 
quested corrected and additional findings and conclusions 
to show: 

33 a. That in the answer filed as co-defendant, in 
this cause, on May 22, 1951, when she was permitted 
to intervene, she set forth the defenses and claim for alter¬ 
native as well as general relief, as appears hereinabove, in 
paragraph 4, at page 3. i 

b. That her proofs at the trial supported the allegations 
of her answer, and further showed that since the second 
wife filed her answer, as aforesaid, she had expended the 
additional sum of $631.05 to preserve the real estate, and 
to discharge obligations for improvements upon which she 
was personally liable. That in making all the aforesaid 
expenditures, she relied upon the grounds alleged in her 
answer, as well as upon the additional grounds that she 
believed the husband had no other heirs, and she was pro¬ 
tecting the roof over her head. 

c. That she personally bound and obligated herself by 

written agreement with third parties to pay $937.24 for im¬ 
provements which permanently enhanced the value of the 
real estate. ; 

d. That from her own funds, after her marriage in Au¬ 
gust, 1948, she made payments totalling $1,608.37 upon the 
first trust indebtedness on the real estate. That the pay¬ 
ments made by her substantially reduced the first trust debt 
and substantially enhanced the value of the realty. 
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e. That at all times, prior to the date the second wife 
married the husband in August, 1948, the first wife had 
actual knowledge of her alleged rights and that the husband 
claimed the separation agreement had been repudiated, and 
that the said first wife had the power to avert the conse¬ 
quences of her inaction and unreasonable delay, and that 
she would be unjustly enriched at the expense of the second 
wife unless the second wife was permitted a lien to secure 
recovery of her expenditures. That the first wife must, 
to do equity, and in good conscience, compensate the sec¬ 
ond wife for sums expended by her on the real estate. 
34 f. That the first wife is barred by laches or is 
estopped from recovery of the real estate, 
g. That the second wife is entitled to a lien upon the 
real estate to secure repayment of $3,051.03 expended by 
her. 

26. All of the aforesaid motions were denied by the 
Court by order entered January 16, 1953. No oral hearing 
was held thereon, nor was any reason assigned by the Court 
for the denial. 

27. On Monday, the 16th day of February, 1952, the hus¬ 
band and wife filed the following: 

Notice of Appeal 

Notice is hereby given this 16 day of February, 1953, 
that Weldon H. Holcomb, and Anna Canfield Holcomb, 
hereby appeal to the United States Court of Appeals 
for the District of Columbia Circuit from the judg¬ 
ment of this Court, except with respect to the provision 
thereof granting an absolute divorce to the plaintiff, 
which judgment was entered on the 16th day of De¬ 
cember, 1952, and said Weldon H. Holcomb and Anna 
Canfield Holcomb hereby further appeal from the order 
of said Court, entered on the 16th day of January, 
1953, in favor of plaintiff, Julia Stratton Holcomb 
(and appointing Karl Kindleberger, trustee to convey), 
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against the aforesaid Weldon H. Holcomb, and Anna 
Canfield Holcomb. 

/s/ Leonard B. Sussholz 
A. M. Goldstein 
Leonard B. Sussholz 
Attorneys for Defendant 
Weldon H. Holcomb 

/s/ Leonard B. Sussholz 

J. N. Halper ! 

Leonard B. Sussholz 
Attorneys for Defendant 
Anna Canfield Holcomb 

Serve: 

Karl Kindleberger, Trustee and 
Attorney, and Leslie C. Garnett, 
and Samuel F. Beach, Attorneys, 
for Plaintiff Julia Stratton Holcomb, 

Tower Bldg. Washington, D C. 

; 

28. Statement of points to be relied upon on appeal by 
the husband, Weldon H. Holcomb: 

a. The judgment granting the wife specific performance 

of the separation agreement, an accounting, and one 
35 thousand dollars counsel fee, was not supported by 
substantial evidence, or was contrary to the evidence, 
or to law. 

b. The wife was precluded from specific performance 
of the separation agreement because of her laches and 
inequitable conduct, the change in circumstances, the in¬ 
tervention of the rights of an innocent third party, to wit, 
the second wife, and the dismissal of Civil Action No. 28653 
for want of prosecution. 

c. The trial court erred in granting the wife an account¬ 
ing of rents and use and occupation for seven years, and 
also erred in its refusal to award the husband a full set-off 
of all his expenditures upon the real estate and in the 
upkeep thereof, and also erred in its refusal to permit the 
husband to show the full extent of said expenditures. 
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d. The award of one thousand dollars counsel fee was 
excessive in the husband’s circumstances and in the circum¬ 
stances of this cause. 

e. The Court erred in refusing to permit the husband to 
show his reasons for his re-entry of the real estate, and 
for making payments for amortization of the indebtedness 
thereon, for improvements and repairs. 

f. The Court erred in failing to grant, upon each or 
all claims, the husband’s motion for judgment as a matter 
of law. 

g. The judgment is not supported by findings of fact 
and conclusions of law. 

h. The Court erred in denying the husband’s motion 
for new trial with respect to the grant to the wife of counsel 
fee of one thousand dollars, or in any amount. 

i. The Court erred in refusing to grant the husband’s 
motion to alter and amend the findings of fact and con¬ 
clusions of law, and to make additional findings and con¬ 
clusions, and to amend the judgment accordingly. 

j. The findings of fact were contrary to the evidence. 

29. Statement of points to be relied upon on appeal by 

the second wife, Anna C. Holcomb: 

a. The wife was precluded from specific performance of 
the separation agreement because of her laches and in¬ 
equitable conduct, the change in circumstances, and the 
intervention of the rights of the second wife, an innocent 
party. 

36 Alternatively, the Court erred in refusing to grant 
the second wife a lien against the real estate to 
secure to the second wife repayment of her expenditures 
upon the real estate, and in holding the second wife to be 
a volunteer. 

c. The Court erred in failing to grant, upon the specific 
performance claim and the alternative claim for a lien, the 
second wife’s motion for judgment as a matter of law. 

d. The judgment granting the wife specific performance 
of the separation agreement and dismissing the second 


39 


wife’s claim for a lien, was not supported by substantial 
evidence, or was contrary to the evidence, or to law. 

e. The judgment is not supported by findings of fact 
and conclusions of law. 

f. The Court erred in refusing to grant the second wife’s 
motion to alter and amend the findings of fact and conclu¬ 
sions of law and to make additional findings and conclu¬ 
sions, and to amend the judgment accordingly. 

g. The findings of fact were contrary to the evidence. 

30. On March 20, 1953, the Court entered an order ex¬ 
tending the time for defendants herein to file the record on 
appeal, to April 15, 1953. 

By virtue of the consent of counsel for the parties hereto, 
and it appearing that the foregoing Agreed Statement on 
Appeal conforms to the truth, and upon consideration there¬ 
of, it is by the Court this 1st day of April, 1953, Ordered 
that said Agreed Statement on Appeal be, and the same 
is hereby approved. 

F. Dickenson Letts, 

Judge. 

We consent: 

Karl Kindleberger, Trustee 

Leslie C. Garnett 

Samuel F. Beach 

Attorneys for Julia S. Holcomb, Plaintiff 

A. M. Goldstein 

Leonard B. Sussholz 

Attorneys for Weldon H. Holcomb, Defendant 

Jacob N. Halper 

Leonard B. Sussholz 

Attorneys for Anna C. Holcomb, Co-Defendant 
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APPELLEE’S QUESTIONS PRESENTED 

In the opinion of the appellee, the questions are: 

1. Whether the appeal from the decree for specific 
performance of the contract directing the conveyance of 
the title to the house and lot in question to the plaintiff 
(appellee) is moot where no supersedeas bond having 
been given, the Trustee, on the 30th day of December, 
1952, executed a deed conveying the legal title; the plain¬ 
tiff recorded the same January 19, 1953; defendant, Hol¬ 
comb, voluntarily surrendered possession and the key to 
the house on the 7th day of April, 1953; and the plaintiff 
is now the owner of record in possession of the premises. 

2. Whether this Court will disturb the findings of fact 
made by the United States District Court for the District 
of Columbia in a hearing without a jury even if the facts 
are disputed. 

3. Whether the intervenor, alleged wife of a bigamous 
husband, a stranger to the title, who executed joint notes 
and contracts with her bigamous paramour, the proceeds 
of which he used in part for improvements on the prop¬ 
erty occupied by them both, was such a bona fide pos¬ 
sessor of the property as to obtain any lien on said prop¬ 
erty by such voluntary payments for the bigamous de¬ 
fendant, or has any standing in this action. 

4. Whether the dismissal by the Clerk by direction of 
the Court for want of prosecution of the action for limited 
divorce and/or maintenance forever bars the wife from 
enforcing thereafter her continuing marital and contrac- 
tural rights. 
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Weldon H. Holcomb and Anna C. Holcomb, Appellants, 

v. 

Julia Stratton Holcomb, Appellee. 

— 

Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


Appellee’s Counter Statement of the Case 

From the findings of fact (JA. 28), it appears that: 

The appellant, Weldon H. Holcomb, and the appellee, 
Julia Stratton Holcomb, were married in the District of 
Columbia on July 14, 1944, and lived together until March 
23, 1945, when the husband deserted the wife and re¬ 
mained away four and one-half months. 

On January 19, 1945, the husband and wife entered 
into a contract to purchase 5079 Sheriff Road, N. E., 


Washington, D. C. (JA. 6). Both the husband and wife 
were named as purchasers in the contract, but the hus¬ 
band, without the knowledge of the wife, had the seller, 
on February 1, 1945, convey the real estate to him. 

The husband and wife executed a separation and prop¬ 
erty settlement agreement on March 29, 1945 (JA. 7), by 
which the husband contracted to convey all the interest 
in said real estate to his wife, Julia Stratton Holcomb, 
by good and sufficient conveyance as a total release of 
all claims against Holcomb for support, maintenance, 
alimony, dower or any other claim; that until said trans¬ 
fer, Holcomb agreed to support his wife and keep up all 
payments on the real and personal property. 

The husband never complied with the terms of this 
agreement and the wife, in order to protect her interest 
in the property, was forced to pay three installments 
upon the deferred purchase money note in May, June and 
July, 1945, although the husband had assumed this obli¬ 
gation. (JA. 28). 

The wife was without employment or funds when the 
husband left her. She afterwards obtained employment 
as clerk in the Census Department; and in order to live 
and to make payments on the house, she was forced to 
sell her dining room furniture at a great loss. The hus¬ 
band did not comply with the contract to support her 
and broke into the house and the wife, thereupon, filed 
Civil Action No. 28,653 for a limited divorce and mainte¬ 
nance and the Court granted her $25.00 monthly as 
temporary alimony and the husband paid her $175.00 un¬ 
der this order. The wife obtained a scholarship from the 
National Foundation for Infantile Paralysis for study in 
California, which required her presence there as of Sep¬ 
tember 1, 1945, and when the action for limited divorce 
and maintenance came on for hearing on February 20, 
1946, the wife was in California and was unable to appear 
and the case was dismissed. Since August, 1945, the 
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husband has occupied the house, either by tenant or 
personally. The present action was brought for specific 
performance of the agreement to convey the real estate 
to the wife, for an accounting of the rents therefrom, for 
separate maintenance, for the appointment of a receiver 
and for reasonable counsel fees. The husband admitted 
he married Anna C. Snipe in Virginia on August 21, 1948, 
and lived together with her as husband and wife at 5079 
Sheriff Road, N. E., at least until this action was filed. 

i 

Anna C. Snipe, under the name of Anna C. Holcomb, 
filed a motion to intervene as defendant in this action, 

i 

alleging that she was entitled to recover payment of the 
second mortgage debt on the real estate of $720.00^ evi¬ 
denced by a joint note of Weldon H. and Anna C. Hol¬ 
comb; payment for a hot-water heater of $99.88; payment 
for storm windows of $151.19; and for an oil burner, 
amounting to $298.96; and $31.50 for interest on the 
first mortgage and taxes. 

The findings of fact further disclose that while the 
separation agreement required the husband to support 
his wife and keep up all payments on the property, yet if 
the husband had transferred the property, the interest 
and taxes would have been charged against the wife. 
When the wife left for California, the husband took pos¬ 
session of the real estate and rented it from March, 1945 
to July, 1948 and received $65.00 each month, this being 
the legal rent ceiling and the fair rental value of the 
premises. Thereafter, the husband occupied the premises 
as a home for himself and his second wife until after the 
decree in this action. The rental value of said property 
for the seven years, occupied solely by the husband and 
his second wife, as $5,460.00. If the husband were given 
credit for the payments on the mortgage, this would 
leave a balance of $1,885.08, being the difference between 
the rental value and the contributions to the payments of 
the mortgage and taxes. 
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The Court made the further finding that the second 
wife, in any payments she made on the property for im¬ 
provements, or otherwise, was a mere volunteer and was 
acting for the defendant and not for the interest of the 
plaintiff. 

Upon the findings of fact herein set out, the Court made 
the following conclusions of law (JA. 30): 

“a. The wife is entitled to specific performance 
of the separation agreement and property settlement 
contract, executed March 29, 1945, and to have a 
trustee appointed to convey title to 5079 Sheriff Road, 
Northeast to her. 

“b. The wife is entitled in equity to the rental 
value of the property for seven years during which 
the husband had been in control thereof, and either 
rented by him at $65.00 monthly, the legal rent ceiling, 
or occupied by him. The Court finds for the wife in- 
the sum of $5,460.00 less $3,574.92, the amount of pay¬ 
ments by the husband upon the first trust indebted¬ 
ness for principal, interest and taxes on the property. 

“e. Since any contributions made by the second 
wife were voluntarily made to the husband, her peti¬ 
tion for intervention should be dismissed. 

“d. The wife’s attorneys should be awarded rea¬ 
sonable counsel fees. 

On December 16, 1952, the Court entered a judgment 
for the specific performance of the contract, appointed a 
trustee to convey, for $1,885.08, amount due upon ac¬ 
counting. the difference between the rental value of the 
property and the payments by the husband for principal, 
interest and taxes, for absolute divorce and for attorneys’ 
fees and costs. (JA. 31). 

Following the entry of this judgment, the appellants, 
on the 26ih day of December, 1952, filed motions for 
judgment in their favor as a matter of law, or for new 
trial, and to amend and make additional findings and con¬ 
clusions and to amend judgment. (JA. 32, 34). All of the 
aforesaid motions were denied by the Court January 16, 
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1953. (JA. 36). On Monday, the 16th day of February, 
1953, the appellants filed a Notice of Appeal. 

No appeal having been filed and no supersedeas bond 
executed, the trustee appointed by the order of December 
16, 1952, to execute the deliver a good and sufficient deed 
to the premises, executed a deed to the plaintiff on De¬ 
cember 30, 1952, conveying legal title to the land described 
in said order, and the plaintiff recorded said deed in the 
Office of the Recorder of Deeds on Januarv 19, 1953. On 
December 30, 1952, execution was issued for the purpose 
of enforcing the order of December 16, 1952. On Janu¬ 
ary 29, 1953, the plaintiff filed a motion to require the 
surrender of the possession of the premises and to have 
execution for costs and money judgment on defendants’ 
personal property therein. (Appellee’s App. 1). 

On March 3, 1953, the Court entered an order directing 
the defendants to forthwith vacate and surrender the 
premises recovered by the plaintiff, and if within twenty 
days from the date thereof, possession shall not have 
been surrendered, the United States Marshall was ordered 
and directed to evict the defendants from said premises. 
(Appellee’s App. 2). 

On the 7th day of April, 1953, the defendants voluntarily 
quit the said premises and the attorney for the defendants 
delivered the key thereto to the attorneys for the plaintiff. 
The plaintiff is now in possession of the property ; and 
has rented the same. 

i 

SUMMARY OF THE ARGUMENT 
The Case Is Moot 

The trustee appointed by the decree of the Court to 
convey the title to 5079 Sheriff Road, N. E., Washington, 
D. C., to the plaintiff h as executed the deed con\ eym^ 
the legal title to the plaintiff; the deed has been recorded; 
the defendant voluntarily surrendered possession of the 
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premises to the plaintiff; and the plaintiff, in possession, 
has rented the premises. 

In any event, the findings of the United States District 
Court for the District of Columbia will not be disturbed 
unless clearly erroneous and due regard shall be given 
to the opportunity of the Trial Court to judge the credi¬ 
bility of the witnesses. 

The intervenor occupied the premises with the biga¬ 
mous defendant under an invalid marriage ceremony and 
is a stranger to the title and not a bona fide occupant, or 
possessor, and, therefore, has no standing to assert a 
lien for any alleged improvements. 

In any event, the Trial Court has found that her con¬ 
tributions to her husband were not made in good faith 
but as a mere volunteer living on the premises with her 
paramour. 

The marital and eontractural rights of a wife are con¬ 
tinuing, and the mere dismissal by the Clerk at the di¬ 
rection of the Court of an action for a limited divorce 
and/or maintenance does not thereafter bar a wife from 
enforcing these rights. 

ARGUMENT 

The Appeal from the Decree for Specific Performance 

of the Contract Is Moot 

As shown in the appellants’ appendix, the trustee ap¬ 
pointed to convey the title to 5079 Sheriff Road, N. E., 
Washington, D. C., executed the deed of conveyance to 
the property, which was duly recorded; and on the 7th 
day of April, 1.953, the defendants voluntarily quit the 
premises and delivered the key thereto to the attorneys 
for the plaintiff. The plaintiff entered into possession 
and has rented the premises. The trustee, having exe¬ 
cuted the decree, and the defendants, having surrendered 
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possession of the property, there is nothing left for this 
court to decide on this appeal for the specific performance 
of the contract since both the title and possession are 
in the appellee- 

i 

This principle is clearly stated by the Supreme Court 
in Mills v. Green, 159 U. S. 651, 653, as follows: 

“The duty of this court, as of every other judicial 
tribunal, is to decide actual controversies by a judg¬ 
ment which can be carried into effect, and not to give 
opinions upon moot questions or abstract propositions, 
or to declare principles or rules of law which cannot 
affect the matter in issue in the case before it. It 
necessarily follows that -when, pending an appeal from 
the judgment of a lower court, and without any fault 
of the defendant, an event occurs which renders it 
impossible for this court, if it should decide the case 
in favor of the plaintiff, to grant him any effectual 
relief whatever, the court will not proceed to a formal 
judgment, but will dismiss the appeal. And such a 
fact, when not appearing on the record, may be proved 
by extrinsic evidence. Lord v. Veazie, 8 How. 251; 
California v. San Pablo & Tulare Railroad, 149 U. S. 
308.” 

This court has frequently followed the language of the 
Supreme Court in Mills v. Green; Chesapeake Western 
Railway Co. v. Jardine, 56 App. D. C. 33; 8 F. 2d, 794, 
where the contract in question had already been executed 
and delivered. 

See also Shaw v. Lame, 47 App. D. C. 170, 173. 

In the Municipal Court of Appeals, in Price v. Wilson, 
39 A. 2d, 109, the Trial Court, by its judgment, required 
the defendant to yield possession to the plaintiffs and a 
supersedeas bond was given upon appeal. Pending the 
appeal, the defendant voluntarily vacated the premises 
and the plaintiffs resumed possession. In obedience to 
the applicable law in Mills v. Green, supra, the Court dis¬ 
missed the appeal as moot. See also Bauqh v. Young, 
39 A. 2d, 478. 
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The Findings of the Court Below Will Not Be Disturbed 

Unless Clearly Erroneous 

The Court below made clear and explicit findings of 
fact. It found the existence of the contract and the failure 
of the husband to comply with his agreement to convey 
to his wife the premises set out in the contract. 

The Court found that he left his wife without funds 
when he deserted her and did not comply with the con¬ 
tract to support her. 

It found that the wife was entitled in equity to the 
rental value of the property, less the amount of payments 
made by the husband on the first trust indebtedness for 
principal, interest and taxes. Any contributions made 
bv the so-called second wife were made to the husband as 
“a mere volunteer.” (JA. 30). 

There is nothing in the testimony except some false 
statements of the husband, which the Court did not ac¬ 
cept, in conflict with these findings. 

This Court, therefore, cannot disturb these findings. 
The latest authority in this jurisdiction on this question 
is Morfessis v. Morfessis, 87 U. S. App. D. C., 292; 1S4 
F. 2d, 468, where the Court said: 

“The findings of the District Court, sitting without 
a jury, ‘shall not be set aside unless clearly erroneous, 
and due regard shall be given to the opportunity of 
the trial court to judge of the credibility of the wit¬ 
nesses.’ As the trier of the facts, it is in the best 
position to consider the demeanor of the witnesses 
and to weigh their testimony. In view of the con¬ 
tradictory nature of appellant’s testimony as to ma¬ 
terial facts, we do not think the trial court’s finding 
that appellant had not made out a prima facie case 
was ‘clearly erroneous.’ ” 

This ruling, of course, is in accordance with Buie 52(a) 
of the Federal Kules of Civil Procedure. 
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The Intervenes Is a Stranger to the Title and Has No 
Legal or Equitable Interest in the Premises 

Possession of the intervenor is solely by virtue of her 
illegal marriage to the bigamous defendant. She did not, 
therefore, come into lawful possession of the premises. 
The right of a legal wife in property unlawfully occu¬ 
pied by the husband can not rise to a higher plane than 
the right of the husband. 

In Haggerty v. McCa/nna, 25 N. J. Eq. 48, it appeared 
that the husband, without any investigation of title, and 
under the assumption that his wife was the owner of the 
premises which she lived upon and dealt with as her own, 
constructed improvements thereon and paid a mortgage 
and taxes. It was held that as for such improvements, 
he could not maintain a bill for equitable relief against 
the true owner. If this is true of the lawfully w;edded 
husband, it is for the greater reason true of the inter¬ 
venor, illegally married to the defendant, Holcomb. An 
illegal marriage creates no right. There must be. some 
legal or equitable interest in the property before the in¬ 
tervenor can assert any lien, and there was no such in¬ 
terest in this case. Babcock v. Town of Erlanga, 34 Fed. 
Supp., 293; U. S. v. Columbia Gas and Electric Company, 
27 Fed. Supp. 116: and Anderson v. Reid, 14 App. D. C. 
54. 

In addition to the principle that the intervenor had 
neither legal nor equitable interest in the property by 
virtue of her illegal marriage, the Court found that her 
expenditures were voluntary contributions to the biga¬ 
mous defendant, and, therefore, created no lien upon the 
property. 
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The Marital and Contractual Rights of the Wife Are 
Continuing and the Dismissal by the Clerk by Direc 
tion of the Court of an Action for a Limited Divorce 
and/or Maintenance Does Not Bar the Wife From 
Enforcing These Rights. 

The contract sued upon in this case was not pleaded in 
the action for limited divorce and maintenance. By direc¬ 
tion of the Court, the Clerk entered an order of dis¬ 
missal. (Appellee’s App. 3). This did not terminate the 
marital status, did not destroy the wife’s continuing right 
of maintenance and did not in any sense affect her con¬ 
tinuing contractural rights. The fact is that she could 
have brought suit the next day for maintenance and di¬ 
vorce, since accrued maintenance at most was all that 
was barred by the dismissal by the Court of the action. 
Certainly, the marital rights of the wife were not deter¬ 
mined, nor her admitted contractural rights destroyed. 

Laches 

The Court found (JA. 29) that when the wife left the 
District of Columbia in August, 1945 for Los Angeles to 
comply with her scholarship award, she turned over to 
her attorney for the protection of her interest all of the 
papers involved in this proceeding and was constantly in 
touch with him urging the protection of her interest from 
1945 until 1950. However, the parties are still married 
and by the very great weight of authority, the doctrine of 
laches is inapplicable between spouses. 

Bowie v. Stonestreet, 6 Md. 418; 61 Am. Dec. 318; 
Cross v. Her, 103 Md. 592; 64 A. 33; Bennett v. Fimm-egam, 
72 X. J. Eq. 155; 65 A. 239; Ward v. McLellan, 117 N. J. 
Eq. 475; 176 A. 571. 

In ZeiLst v. Staffer, 14 App. D. C. 200, a period of 
twenty-five years and the death of the wife was held not 
to create such laches as to bar the husband from equit¬ 
able relief. 
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In 19 Am. Jur., Sec. 508, p. 352, it is said: 

“A correct statement is that the doctrine of stale 
demand applied only where because of lapse of time 
‘it would be inequitable to allow a party to enforce 
his legal rights.’ ” 

The defendant, Holcomb, testified (JA. 11) that after 
the execution of the separation agreement, he executed an 
instrument in the office of Charles Houston “whereby I 
was led to believe that I deeded premises 5079 Sheriff 
Road, N. E., Washington, D. C. to plaintiff and imme¬ 
diately thereafter removed myself from said premises.” 

The separation agreement provided that until the 
transfer of the real and personal estate, Holcomb should 
support his wife and “keep up all payments on said 
real and personal property.” (JA. 8). 

Immediately upon the plaintiff’s going to California 
in August, 1945, the husband re-entered into possession 
of the property and rented it and received $65.00 each 
month from August, 1945 to July, 1948, when, upon his 
illegal marriage to the intervenor, he occupied the prem¬ 
ises as a home for himself. (JA. 29). 

The rental value of the premises for the seven years 
occupied solely by the husband and his illegal second 
wife was $5,460.00. The Court credited upon the rental 
value of the property the payments on the mortgages and 
interest and taxes and gave judgment against the hus¬ 
band for the balance of $1,885.08 as being the difference 
between the rental value and the contributions to the 
mortgages, interest and taxes. From this statement, it 
is apparent that the bigamous husband has not been in¬ 
jured or prejudiced by any delay in enforcing the rights 
under the contract. The rental value of the property 
was the same before the alleged improvements, tOrwit, 
$65.00 a month, as since, and an increase in its market 
value, if any, inures to the benefit of the plaintiff. 
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Attorneys’ Fees 

Counsel for the appellants complain of the $1,000.00 
fee allowed counsel for the wife in this suit for specific 
performance of the contract, for accounting of the rents 
from the property and filing a cross-complaint for abso¬ 
lute divorce. This action, therefore, was not merely for 
divorce but involved the title to the property, appraised 
at $11,000.00, and was an accounting between the parties 
for the difference between the rental value of the prop¬ 
erty and the advances made on the mortgages, interest 
and taxes. Many preliminary motions were tried in the 
hearing of this case and several days were involved in 
this trial. Under these circumstances, it cannot be very 
strongly urged that the Court violated its discretion in 
decreeing a fee of $1,000.00 to counsel, execution therefor 
having yielded nothing. 

CONCLUSION 

The judgment of the United States District Court for 
the District of Columbia is plainly right and should be 
affirmed. 

Respectfully submitted: 

Leslie C. Garnett 
Samuel F. Beach, 

Attorneys for Appellee, 

331 Tower Building, 
Washington 5, D. C. 
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APPELLEE'S APPENDIX NO. 1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JULIA STRATTON HOLCOMB, Plaintiff, 

vs. 

WELDON H. HOLCOMB, Defendant, 

and ; 

ANNA CANFIELD HOLCOMB, Intervening Defendant. 


Civil Action No. 745-51 


Motion To Require Surrender of Possession of Premises , 
Title to Which Was Recovered Herein By Order of 
December 16 , 1952 , and To Have Execution for Costs 
and Money Judgments on Defendants'' Personal 
Property Therein. 


The Court herein on December 16, 1952, entered an Or¬ 
der, the first paragraph of which is, as follows: 


“1. That the plaintiff, Julia Stratton Holcomb, 
recover against the defendant, Weldon H. Holcomb, 
title to Lot numbered Two Hundred and Fourteen 
(214) in Square numbered Fifty-one hundred ,and 
Seventy-six (5176) in the subdivision made by The 
Suburban Heights Development Company as per plat 
thereof recorded in Liber 120, at folio 40, one of the 
Records of the Office of the Surveyor for the District 
of Columbia, known as premises 5079 Sheriff Road, 
N. E., Washington, D. C., and that Karl Kindle- 
berger, Esq., be and he is hereby appointed a trustee 
to execute and deliver a good and sufficient deed to 
said premises.” 

The defendants on December 16, 1952, filed motions to 
amend the judgment and findings of fact, and for a new 
trial. These motions were denied January 16, 1953. 

No appeal having been filed and no supersedeas bond 
executed, Karl Kindleberger, trustee, appointed to execute 
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and deliver a good and sufficient deed to these premises, 
executed a deed to the plaintiff on December 30, 1952, 
conveying legal title to the land described in said Order, 
and the plaintiff recorded said deed in the Office of the 
Recorder of Deeds on January 19, 1953. 

On December 30, 1952, execution was issued for the 
purpose of enforcing said Order of December 16, 1952. 

No appeal has been filed in this action and no super¬ 
sedeas bond given, but the defendants refuse to surrender 
the possession of premises 5079 Sheriff Road, N. E., 
which they still occupy. 

The plaintiff, therefore, moves the Court for an Order 
directing said defendants to surrender the premises to 
the plaintiff, and further to direct execution upon the 
personal property of said defendants in said premises to 
be applied on the costs of this action and the judgment 
herein obtained. 

LESLIE C. GARNETT 

SAMUEL F. BEACH 

KARL KINDLEBERGER 
Attorneys for Plaintiff. 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing motion 
was mailed, postage prepaid, to Leonard B. Sussholz, 
1319 F Street, Northwest, Washington, D. C., his last 
known address, this 29th day of January, 1953. 


Attorney for Plaintiff 


AUTHORITIES 

Federal Rules of Civil Procedure: Rule 62(b) (d). 
Rule 73(d). 
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APPELLEE’S APPENDIX NO. 2 

Filed March 3,1953 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JULIA STRATTON HOLCOMB, Plaintiff , 

vs. 

WELDON H. HOLCOMB, et al., Defendants. 

Civil Action No. 745-51 
Order 

Upon consideration of the Motion herein filed to require 
the surrender of the possession of the premises, title to 
which was recovered in this action, known as 5079 Sheriff 
Road, N. E., Washington, D. C., and it appearing to the 
Court that no supersedeas bond has been executed and 
that the Trustee appointed by the Order of December 
16, 1952, to convey the legal title to the land described in 
said Order, executed and delivered on December 30, 1952, 
a deed conveying to the plaintiff legal title to said land, 
and the plaintiff recorded said deed in the Office of the 
Recorder of Deeds for the District of Columbia on Janu¬ 
ary 19, 1953, the defendants herein are directed forthwith 
to vacate and surrender the premises recovered by the 
plaintiff in this action; and if, within 20 days from the 
date hereof, possession thereof shall not have been sur¬ 
rendered to the plaintiff, the United States Marshal is 
ordered and directed to evict the defendants from said 
premises. ; 

IT IS FURTHER ORDERED AND DIRECTED that, 
upon execution of this order, the United States Marshal 
shall levy upon the defendants’ property in said premises 
for the costs herein accrued. 

/s/ F. DICKINSON LETTS 

Judge 
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APPELLEE’S APPENDIX NO. 3 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

JULIA HOLCOMB, Plaintiff , 


vs. 

WELDON H. HOLCOMB, Defendant. 

Civil No. 28653 

Cause Dismissed For Want of Prosecution 

This cause being duly assigned for trial this 20th day 
of February, 1946, the same having been called and no 
response thereto by the plaintiff. 

It is ordered that this cause be, and the same hereby 
is dismissed for want of prosecution. 

WHEREFORE, it is adjudged that plaintiff take noth¬ 
ing by this action, that defendant go hence without day, 
be for nothing held and recover of plaintiff his costs of 
defense. 

By direction of 
/s/ Matthew F. McGuire 
Judge. 

HARRY M. HULL, Clerk. 

By /s/ GORDON B. SMITH 
Deputy Clerk. 
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No. 11767 

Weldon H. Holcomb and Anna C. Holcomb, 

Appellants, 

v. 

Julia Stratton Holcomb, 

Appellee. 

Appeal from the United States District Court 
for the District of Columbia 

REPLY BRIEF FOR APPELLANTS 


SUMMARY OF ARGUMENT 

1. Where Real Estate Has Changed Hands by Force 

of a Judgment and the Court Still Has Before It the Parties 

; 

and Subject Matter the Case Is Not Moot Because Restitu¬ 
tion Can be Directed Upon Reversal. 

2. Where There Is No Evidence Whatever that the 
Delay Is Occasioned by the Intimate Relationship or by High 
Confidence Reposed by One in the Other, the Doctrine of 
Laches Applies between Husband and Wife. 



ARGUMENT 


1. Where Real Estate Has Changed Hands by Force of 
a Judgment and the Court Still Has Before It the 
Parties and Subject Matter the Case Is Not Moot 
Because Restitution Can be Directed Upon Reversal. 

Appellee first wife argues that because (1) appellant 
husband and appellant second wife “voluntarily quit the 
premises and delivered the key,” (2) appellee acquired title 
to the real estate under a court-appointed trustee’s recorded 
deed, and (3) she has rented the premises, the appeal from 
the judgment of specific performance is moot. 

A brief review of the facts and law should suffice to dis¬ 
pose of this contention. Neither appellee's complaint nor 
the judgment entered below dealt with the question of pos¬ 
session of 5079 Sheriff Road, Northeast (JA 2-3, 31-32). 
On March 3, 1953, the court below ordered appellants to 
surrender possession of the real estate (Appellee’s App. 
3A), and granted appellants a stay of execution for twenty 
days, after a hearing upon appellee’s motion therefor 
(Appellee’s App. 1A) and appellants’ opposition thereto. 
On March 10, 1953, appellant second wife moved to amend 
or alter the order of execution or to fix the amount of a 
supersedeas bond, limited solely to her liability under the 
judgment, and setting forth her meager financial resources. 
Appellant husband, by reason of his poverty was unable to 
ask for a stay of execution (JA 10, 32). The second wife’s 
motion was withdrawn by praecipe filed on March 17, 1953, 
on which date she filed an approved supersedeas bond, ex¬ 
ecuted only by her, in the sum of $6,000.00, but limited 
solely to her liability under the judgment. This bond was 
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cancelled by order of the court entered on the 26th day of 
March, 1953, upon the ground that the approval thereof had 
been based upon the mistaken consent thereto of counsel for 
appellee who contended that the bond should be conditioned 
upon the satisfaction of the full amount of the judgment; 
ten additional days were granted to the second wife by the 
court within which to file a new bond without the limitation 
of liability. 

On April 3,1953, counsel for appellee telephoned counsel 
for appellants to advise him that they intended to take action 
in court, and would have the United States Marshal take 
steps immediately upon the expiration of the aforesaid ten- 
day period. Counsel thereupon notified appellants of this 
fact and advised them that they may be subject to contempt 
proceedings if they did not vacate the premises forthwith or 
post a supersedeas bond. Being financially unable to provide 
sufficient collateral in order to obtain a surety upon a new 
supersedeas bond conditioned upon the satisfaction of the 
judgment in full, the premises were vacated on April 4, and 
the key was turned over to counsel for appellants by the 
second wife, at his specific request. On April 6, 1953, coun¬ 
sel for appellants notified counsel for appellee that the prem¬ 
ises had been vacated in compliance with the order of court 
and that the key would be turned over on the following day. 
An April 7, counsel for appellants delivered the key to coun¬ 
sel for appellee with a letter of transmittal disclosing the 
involuntary nature of the dispossession and the intention 
to prosecute the appeal to conclusion (Appellants’ Supple¬ 
mental Appendix). i 

It clearly appears from the foregoing that appellants 
vacated the premises involuntarily, without any intention 
to abandon their claims or waive their respective rights, but 
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merely to submit to the orders of court directing them to do 
so. Being financially unable to secure the required super¬ 
sedeas bond in order further to stay execution, their only 
other choice was to be physically evicted and risk contempt 
proceedings. Rule 70, Fed. R. Civ. Pro. which provides: 

If a judgment directs party ... to perform any other 
specific act and the party fails to comply within the time 
specified... (t)he court may also in proper cases adjudge 
the party in contempt. . . . 

The specific performance claim is a real action wherein 
possession customarily follows title and appellants were 
unable effectively to resist dispossession, while the judgment 
divesting appellant husband of title to the real estate 
remained in force. It is immaterial that possession was 
relinquished for it was not even in issue in the original 
proceedings. 

Simply vacating the premises does not render even an 
ejectment suit moot; the surrender must be voluntary with 
intention to abandon the right to possession and voluntarily 
to acquiesce in the judgment depriving that right. Quick v. 
Paregol, 68 A. 2d 211 (D. C. Mun. App. 1949); Washing¬ 
ton v. Sterling, 90 A. 2d 836 (D. C. Mun. App. 1952). An 
act done under compulsion is not a voluntary act. D. C. v. 
American Security & Trust Co., U. S. App. D. C. 
(No. 11263, dec. March 20,1953) 202 F. 2d 21. The settled 
law in, and for. this jurisdiction is that: 

There can be no question that a debtor against whom 
a judgment for money is recovered, may pay that judg¬ 
ment, and bring a writ of error to reverse it, and if 
reversed can recover back his money. And a defendant 
in an action of ejectment may bring a writ of error, and, 
failing to give a supersedeas bond, may submit to the 
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judgment by giving possession of the land, which he 
can recover, if he reverses the judgment, by means of 
a writ of restitution. In both these cases the defendant 
has merely submitted to perform the judgment of the 
court, and has not thereby lost his right to seek a reversal 
of that judgment by writ of error or appeal. . . . County 
of Dakota v. Glidden, 113 U. S. 222, 224, 5 S. Ct. 428, 
28 L. Ed. 981 (1885); foil'd, in Quick v. Paregol, supra. 

; 

The facts that the court-appointed trustee, 1 Karl 
Kindleberger, who is also the attorney for appellee (JA 3 
and Appellee’s App. 2A), conveyed to appellee title to the 
real estate, located in the District of Columbia, recorded 
the deed, and that appellee rented the property in no wise 
affect the salient point that under the doctrine of lis pendens, 
the real estate is still subject to control of the Court pending 
the final outcome of the appeal. 1 Freeman on Judgments, 
§542 (5th Ed., 1925). Could it be seriously contended 
that this Court, or any court for that matter, in an equity 
proceeding, involving real estate, would permit its power 
of review and to reverse an erroneous judgment to be di¬ 
vested and held for naught by the operative fact that, 

*No apparent basis appears for the action of the court in appoint¬ 
ing a trustee to convey. The judgment itself could have had that 
effect. Rule 70, Fed. R. Civ. Pro. provides: 

If real . . . property is within the district, the court in lieu 
of directing a conveyance thereof may enter a judgment divesting 
the title of any party and vesting it in others and such judgment 
has the effect of a conveyance executed in due form of law. ... 

Substantially to the same effect is Code, 1951, § 15-110: 

In all cases where a decree shall be made for a conveyance . . . 
and the party against whom such decree shall pass shall neglect 
or refuse to comply therewith, such decree shall stand, be con¬ 
sidered and taken, in all courts of law and equity, to have the same 
operation and effect as if the conveyance . . . had been executed 
conformably to such decree. 
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pendente lite, the successful litigant has caused the res to 
be transferred to herself and has rented the same? Any 
tenant of appellee is in privity with her and acquired no 
higher rights by the tenancy, pending appeal. Op cit supra; 
3 Am. Jur, Appeal and Error, § 1242, p. 740. Moreover, 
appellee repeatedly told the court below that she wanted 
possession of the real estate for her personal occupancy and 
she is now estopped to claim a rental (Para. 9, Appellants’ 
Supp. App.). 

The cases cited by appellee in support of her contention 
of mootness involved inapplicable and dissimilar situations 
where it was impossible for the appellate court to render an 
effective judgment, such as in Mills v. Green, 159 U. S. 651, 
where the right to vote in a certain election vanished when 
the election was held pending the appeal, or Chesapeake 
Western Railway Co. v. Jardine, 56 App. D. C. 33, 8 F. 
2d 794, where the act sought to be enjoined was done pend¬ 
ing appeal and the rights of a stranger to the litigation 
intervened, or Price v. Wilson, 32 A 2d 109 (D. C. Mun. 
App. 1943) where the appellant was entitled and able to 
remain in possession, having filed an approved supersedeas 
bond, but voluntarily elected to abandon the premises pend¬ 
ing appeal. 

But in the case at bar the Court has the parties and 
the subject matter before it and the power to render an 
effective judgment. Upon reversal appellants would be 
entitled to be restored to their rights. Allen v. Reed, 60 
App. D. C. 346, 54 F. 2d 713 (1931), which holds on 
page 347: 

The reversal of a judgment or decree places an 
implied obligation on a party who has received the 
benefits of the erroneous judgment or decree, to make 
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restitution to the other party for what he has lost. 
Bank of JJ. S. v. Bank of Washington, 6 Pet. 8, 17, 
8 L. Ed. 299. It was within the power of the equity 
court, upon the mandate of this court, to have ordered 
restitution of possession in its decree. Possessing the 
power, it would be trifling with justice to hold that the 
court was without power to grant restitution in eject¬ 
ment. 

To the same effect is B. & O. R. Co. v. U. S ., 279 U. S. 781, 
786, 49 S. Ct. 492, 73 L. Ed. 954 (1929). Almost a 
century before, the Supreme Court held in Erwin v. Lowry, 
7 How. 172, 12 L. Ed. 655 (1849) at p. 184: ! 

... Yet in no instance within our knowledge has an 
appeal or writ of error been dismissed on the assumption 
that a release of errors was implied from the fact that 
money or property had changed hands by force of the 
judgment or decree. If the judgment is reversed, it 
is the duty of the inferior court, on the cause being 
remanded, to restore the parties to their rights.” 

2. Where There Is No Evidence Whatever that the Delay 
Is Occasioned by the Intimate Relationship or by 
High Confidence Reposed by One in the Other, the 
Doctrine of Laches Applies Between Husband and 
Wife. j 

Appellee argues that “the doctrine of laches is inappli¬ 
cable between spouses” (Appellee's Brief, p. 10). The cases 
cited by appellee in support of this broad contention,, in¬ 
cluding Zeust v. Staffen, 14 App. D. C. 200, merely hold 
that where the injured spouse is under some common law 
disability to sue (prior to the Married Women Act) or 
the spouse refrained from suit because of the intimate and 
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confidential relationship existing in fact, and not only in 
law, then the utmost leniency will be shown by equity in 
countenancing any delay. But the rule is contra when the 
wife did not neglect to sue because of the marriage, and 
the spouses lived separate and apart—at arm’s length. 
Dunham v. Adams, 82 N. J. Eq. 265, 88 A 696 (1913). 

Appellee points to no evidence, or finding, basic or ul¬ 
timate, or conclusion of law in the record that the premises, 
upon which the principle cited by her is predicated, apply to 
the case at bar. Nor is there any. Compare, Saginaw 
Broadcasting Co. v. F. C. C., 68 App. D. C. 282, 287-8, 96 
F. 2d 554 (1938); Johnston Broadcasting Co. v. F. C. C., 
85 U. S. App. D. C. 40, 45-6, 175 F. 2d 351 (1949). The 
undisputed, uncontroverted evidence clearly and consistently 
points in the opposite direction (Appellants’ Brief, pp. 10- 
14). Compare, Major v. Shaver, 88 U. S. App. D. C. 148, 
149, 187 F. 2d 211 (1951). 

In the District of Columbia, laches applies between hus¬ 
band and wife. Bliss v. Bliss, 60 App. D. C. 237, 239, 50 
F. 2d 1002 (1931); Kepliart v. Kephart, 89 U. S. App. D. C. 
373,193 F. 2d 677 (1951) cert. den. 342 U. S. 944; Franklin 
v. Franklin, 83 U. S. App. D. C. 385,171 F. 2d 12, overruled 
in Kephart on another ground. 
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CONCLUSION 


1. The appeal is not moot. 

2. Laches applies between husband and wife. 

| 

Leonard B. Sussholz, 
Abe Max Goldstein^ 
Atfys for Appellant 
Weldon H. Holcomb. 

Leonard B. Sussholz, 
Jacob N. Halper, 

Atfys for Appellant 
Anna C. Holcomb. 
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SUPPLEMENTAL APPENDIX 

Filed June 1, 1953. Joseph W. Stewart, Clerk. 

! 

UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


Weldon H. Holcomb, et al. \ 

Appellants , I 

v. \ No. 11767 

Julia Stratton Holcomb, 1 

Appellee. I 


Affidavit of Leonard B. Sussholz, Attorney , 
for Appellants 

DISTRICT OF COLUMBIA SS: 

l 

Leonard B. Sussholz, being first duly sworn under oath 
according to law, deposes and says that he is counsel for 
appellants in the above-captioned cause and has personally 
represented said appellants, respectively, since the trial in 
the court below of said cause, and that he makes this affi¬ 
davit upon their behalf, respectively. 

1. That on February 6, 1953, affiant filed in the court 
below in behalf of appellants, written opposition to appellee’s 
motion for surrender of possession and execution for costs, 
contending that since appellee did not sue for possession of 
the real estate she was required to proceed therefor by an 
independent action in ejectment; that the personal property 
of appellant Anna C. Holcomb, owned solely by her, was not 
subject to levy for payment of any judgment rendered 
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against the appellant Weldon H. Holcomb; and that counsel 
for appellee had been informed that appellants intended to 
appeal from the judgment entered in the lower court on 
December 16, 1952, and to post a cost bond, and affiant had 
further informed counsel for appellee in writing that the 
sum of $65.00 monthly plus interest would be paid over in 
escrow^, pending the outcome of the appeal, provided posses¬ 
sion of the real estate was left undisturbed, but that counsel 
for appellee had declined said offer. 

2. On March 3, 1953, the court below ordered appel¬ 
lants to surrender possession of the real estate (Appellee’s 
App. 3A). The court caused to be entered upon the jacket 
containing the pleadings of the above cause, the following 
minute entry: ‘'Motion to require surrender of possession 
etc. granted and defendant given 20 days to file supersedeas 
bond, execution stayed for 20 days. Judge Letts.” 

3. On March 10, 1953, appellant Anna C. Holcomb 
filed a motion in the court below r to alter or amend the afore¬ 
said order and, alternatively, to fix the amount of a super¬ 
sedeas bond limited to her liability under the judgment, 
and stated in said motion that the amount of said bond 
might change her previous inability to obtain a suitable 
surety. Annexed to the motion was her affidavit stating that 
because of her impecunious circumstances she wras unable 
to obtain a surety to execute a supersedeas bond; that 
appellant Weldon C. Holcomb because of his poverty, which 
fact appeared of record, w’as unable to post a supersedeas 
bond, that said Anna C. Holcomb earns $250.00 net monthly 
as a clerk in the Department of the Air Force, and her 
sole assets consist of a bank account containing $175.00 
and real estate in New Jersey and Maryland which is 
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valued at $1,000; and further Anna C. Holcomb prayed 
therein that the court, in the interests of equity and justice 
so that her right to appeal may not be prejudiced by her 
impecunious circumstances, might stay execution upon con¬ 
dition that she be permitted to pay over, in escrow, monthly, 
such sum as the court might direct, to secure appellee for 
the amount recovered for the use and detention of the 
property pending appeal, costs of the action and damages 
for delay, and further conditioned upon the prompt payitient 
by said second wife of each monthly installment upon the 
first deed of trust indebtedness upon the real estate. 

j 

4. Thereafter, affiant was able to arrange with a rec¬ 
ognized surety to execute a supersedeas bond conditioned 
solely upon appellant Anna C. Holcomb's liability under 
the judgment, which affiant estimated at not to exceed 
$2,000.00 including any allowance for use and occupation 
of the real estate pending appeal. On or about the 16th day 
of March, 1953, affiant submitted to the court in chambers 
in the presence of counsel for appellee a form of supersedeas 
bond, signed only by appellant Anna C. Holcomb, “condi¬ 
tioned for the satisfaction of the amount recovered for the 
use and detention of the property with costs, interest, and 
damages for delay, if for any reason the appeal is dismissed 
or if the judgment is affirmed, and to satisfy in full such 
modification of the judgment and such costs, interest, and 
damages as the appellate court may adjudge and award.” 
Notwithstanding objection by affiant, the court fixed the 
amount of said bond in the sum of $6,000.00 whereupon 
the said bond was orally approved as to form and amount 
by counsel for appellee. But affiant made no effort to have 
the court formally approve the same because, as affiant 
stated to the court, he did not then believe the aforesaid 
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surety would execute a bond in the sum of $6,000. However, 
after affiant thereupon discussed the matter with the afore¬ 
said surety, the execution of said supersedeas bond was 
agreed upon provided affiant obtained for the surety cer¬ 
tain additional assurances which said affiant thereupon did 
obtain. On March 17, 1953, said surety executed the bond 
and the same was thereupon approved, as to form and as 
to the amount of $6,000.00, by the court, in chambers, but 
not in the presence of counsel for appellee. 

5. Thereafter, on or about March 23, 1953, counsel for 
appellee orally moved the court in chambers, in the presence 
of affiant, to cancel said bond upon the ground that only if 
a bond in the full amount of the judgment, including appel¬ 
lant Weldon C. Holcomb’s liability under said judgment, 
was filed, would there be a basis for staying execution of 
the judgment, and upon the further ground that consent of 
the form of bond by counsel for appellee had been given by 
mistake. Notwithstanding objection by affiant, the court 
agreed that the bond ought to be cancelled or execution of 
the order of March 3, 1953, would issue nevertheless. 

6. On March 26, 1953, the court entered an order can¬ 
celling the bond upon the ground that approval thereof by 
the court had been predicated upon the mistaken consent of 
counsel for appellee. Said order further granted said ap¬ 
pellant Anna C. Holcomb ten additional days within which 
to file a supersedeas bond without the language limitation 
aforesaid but conditioned upon satisfaction of the entire 
judgment entered in this cause below on December 16, 1952. 

7. On April 3, 1953, counsel for appellee telephoned 
your affiant and told him that they intended immediately 
to take action in court, and would have the Marshal take 
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steps upon the expiration of the aforesaid ten-day period. 
Counsel for appellants immediately notified his respective 
clients of this fact and further advised them that they may 
be liable to contempt of court proceedings unless the prem¬ 
ises were vacated in compliance with the court order, since 
they were unable to secure a supersedeas bond. Affiant 
was informed by appellant Anna C. Holcomb, and believes, 
and therefore avers, that the real estate was vacated the 
following day and, at affiant’s request, said Anna C. Hol¬ 
comb delivered the key thereto to affiant on April 4th, or 
on the following Monday, April 6, 1953. 

8. On April 6th, affiant called counsel for appellee to 
advise him that the premises had been vacated in compliance 
with the direction of the court, that the appeal would be 
prosecuted nevertheless, and that he would also turn Over 
the key so that the premises would not be abandoned and 
subject to vandalism. The key and a letter of transmittal 
explaining the conduct of appellants, a copy whereof is 
annexed, was delivered to said counsel on April 7, 1953. 

9. During all supplementary proceedings before the 
lower court, involving issuance of an order of execution, 
and the amount and form of a supersedeas bond, Mr. Leslie 
Garnett, Attorney for Appellee, stated to the court that 
appellee had told him she vranted the real estate for her 
personal occupancy. 

/s/ Leonard B. Sussholz 

Subscribed and sworn to before me this 1st day of 
June, 1953. 

/s/ Maurice Love 

Notary Public, D. C. 

(seal) 

My commission expires: July 15, 1956 
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Letter Attached to Affidavit 

“April 7, 1953 


Messrs Garnet and Beach 
Tower Bldg. 

Washington, D. C. 


Holcomb v. Holcomb et al. 


Gentlemen: 

This is to confirm my conversation with Mr. Beach 
yesterday. 

I hand you herewith key to premises 5079 Sheriff Road, 
Northeast, which premises is the subject matter of the above 
case. 

The premises were involuntarily vacated on Saturday, 
April 4, 1953, in compliance with the order of Court en¬ 
tered March 3, 1953, for execution, to avoid being sub¬ 
jected to contempt proceedings and being put out into the 
street. 

As you know, Anna Holcomb had posted a super¬ 
sedeas bond in the amount of $6,000.00 to cover the cus¬ 
tomary costs but limited to use and occupation of the prem¬ 
ises until disposition of the appeal, which bond you had 
previously approved. However, you were able to have 
Judge Letts cancel the bond because you claimed that the 
supersedeas bond should be for the full amount of the 
judgment and that your prior approval thereof had been 
by mistake. Since my clients were financially unable to 
obtain a new supersedeas, they cannot seek any further 
stay of execution. 


However, my clients shall prosecute the pending appeal 
until conclusion. 

Yours very truly, 

/s/ Leonard B. Sussholz 

Receipt of key and original of this 
letter is acknowledged this 7th day of 
April, 1953. 


/s/ Samuel F. Beach 



